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Item 1.01 Entry into a Material Definitive Agreement.

Subscription Agreement with Rubric Capital Management LP

On July 29, 2022, TherapeuticsMD, Inc., a Nevada corporation (the “Company”), entered into a Subscription Agreement (the “Subscription
Agreement”) with Rubric Capital Management LP (the “Investor”), pursuant to which the Company issued and sold, in a private placement offering (the
“Offering”), (i) 15,000 shares of the Company’s newly-designated Series A Preferred Stock, par value $0.001 per share (the “Series A Preferred Stock”),
and (ii) 565,000 shares of the Company’s common stock, par value $0.001 per share (the “Common Stock”), for an aggregate offering price of
$15 million. The Subscription Agreement contains customary representations, warranties and agreements by the Company and the Investor. The
Offering closed on July 29, 2022 (the “Closing”).

The Company received gross proceeds of $15 million from the Offering, before expenses. The Company intends to use the net proceeds from the
Offering for working capital and general corporate purposes.

The Series A Preferred Stock and Common Stock issued pursuant to the Subscription Agreement were sold and issued without registration under
the Securities Act of 1933, as amended (the “Securities Act”), in reliance on the exemptions provided by Section 4(a)(2) of the Securities Act as
transactions not involving a public offering and Rule 506 of Regulation D promulgated under the Securities Act as sales to accredited investors, and in
reliance on similar exemptions under applicable state laws. Pursuant to the Subscription Agreement, the Company granted the Investor certain
registration rights covering the shares of Common Stock issued pursuant to the Subscription Agreement and certain rights of first refusal on subsequent
equity offerings while the Series A Preferred Stock is outstanding.

Certificate of Designation, Preferences and Rights of Series A Preferred Stock

On July 29, 2022, the Company filed with the Secretary of State of the State of Nevada a Certificate of Designation, Preferences and Rights of
Series A Preferred Stock, establishing the powers, designations, preferences and privileges and the qualifications, limitations or restrictions of the Series
A Preferred Stock (the “Certificate of Designation”). The Certificate of Designation authorized 30,000 shares of Series A Preferred and became
effective upon filing.

The shares of Series A Preferred Stock have a stated value of $1,000 per share and are not convertible into Common Stock. The Series A
Preferred Stock ranks senior to the Common Stock, with respect to rights on the distribution of assets on any voluntary or involuntary liquidation,
dissolution or winding up of the affairs of the Company. In the event of any voluntary or involuntary liquidation, dissolution or winding up of the affairs
of the Company, the Series A Preferred Stock has a liquidation preference equal to $1,333 per share of Series A Preferred Stock. The Certificate of
Designation further provides that the Series A Preferred Stock will not have any voting rights other than as required by applicable law.

The holders of Series A Preferred Stock are entitled to dividends equal to 25% of cash dividends actually paid, if any, on shares of Common
Stock, paid pro rata on the outstanding shares of Series A Preferred Stock, on the terms and subject to the conditions set forth in the Certificate of
Designation.

If the Company undergoes certain change of control transactions, the holders of Series A Preferred Stock may require the Company to redeem
their shares of Series A Preferred Stock at a redemption price per share of Series A Preferred Stock, payable in cash, equal to the liquidation preference
of $1,333 per share of Series A Preferred Stock. The Company also has the option to redeem the shares of Series A Preferred Stock on such terms if the
Company undergoes certain change of control transactions.

Each holder of the Series A Preferred Stock has the right to cause the Company to redeem all, but not less than all, of their shares of the Series A
Preferred Stock upon the occurrence of certain events, including, without limitation, the Company’s failure to comply with any covenants under the
Certificate of Designation or if the Company commences a bankruptcy proceeding, subject to certain conditions. Under such circumstances, the



Company is required to redeem all, but not less than all, of the holder’s outstanding shares of Series A Preferred Stock at a redemption price per share of
Series A Preferred Stock, payable in cash, equal to the Liquidation Preference of $1,333 per share.

The Certificate of Designation prohibits the Company from taking certain actions while the Series A Preferred Stock is outstanding, including
incurring certain indebtedness or liens, in each case as set forth in the Certificate of Designation.

The Series A Preferred Stock matures on December 31, 2022, subject to certain extension terms, as set forth in the Certificate of Designation, and
the Company is required to redeem the shares on such date at a redemption price per share of Series A Preferred Stock, payable in cash, equal to the
Liquidation Preference of $1,333 per share.

Amendment to Financing Agreement

On July 29, 2022, the Company entered into Amendment No. 16 (“Amendment No. 16”) to that certain Financing Agreement, dated as of
April 24, 2019, as amended, with Sixth Street Specialty Lending, Inc., as administrative agent, the various lenders from time to time party thereto (the
“Lenders”), and certain of the Company’s subsidiaries party thereto from time to time as guarantors (the “Financing Agreement”). Pursuant to
Amendment No. 16, the maturity date of the Financing Agreement was extended to September 30, 2022, and the Company will have the option to
further extend the maturity date to October 31, 2022, and November 30, 2022, in each case if the Company receives not less than $7 million in cash
proceeds from an equity issuance, which, if preferred equity, is on substantially the same terms as the Series A Preferred Stock. In lieu of a cash
amendment fee, to induce the Lenders to enter into Amendment No. 16, on July 29, 2022, the Company issued warrants (the “Lender Warrants”), to the
Lenders to purchase an aggregate of 185,000 shares of Common Stock, pursuant to a subscription agreement by and among the Company and the
Lenders (the “Lender Subscription Agreement”). The Lender Warrants have an exercise price of $0.01 per share of Common Stock, subject to certain
adjustment as provided therein, and an expiration date of November 26, 2022. The Lender Warrants may also be exercised via cashless exercise pursuant
to the terms thereof. No registration rights were issued pursuant to the Lender Warrants or Subscription Agreement.

The Lender Warrants issued pursuant to the Lender Subscription Agreement were sold and issued without registration under the Securities Act in
reliance on the exemptions provided by Section 4(a)(2) of the Securities Act as transactions not involving a public offering and Rule 506 of Regulation
D promulgated under the Securities Act as sales to accredited investors, and in reliance on similar exemptions under applicable state laws.

The foregoing summaries of the Subscription Agreement, the Certificate of Designation, the Lender Subscription Agreement and Lender Warrants
and Amendment No. 16 do not purport to be complete and are subject to, and qualified in their entirety by, the Subscription Agreement, the Certificate
of Designation, the Lender Subscription Agreement and Lender Warrants and Amendment No. 16, each of which are attached as Exhibits 10.1, 3.1, 10.2
and 10.3, respectively, to this Current Report on Form 8-K, and are incorporated herein by reference.

The representations, warranties and covenants contained in the Subscription Agreement and Lenders Subscription Agreement were made only for
purposes of such agreements and as of specific dates, were solely for the benefit of the parties to such agreements and are subject to limitations agreed
upon by the contracting parties. Accordingly, the Subscription Agreement and Lender Subscription Agreements are incorporated herein by reference
only to provide investors with information regarding the terms of the Subscription Agreement and Lender Subscription Agreement and not to provide
investors with any other factual information regarding the Company or its business, and should be read in conjunction with the disclosures in the
Company’s periodic reports and other filings with the Securities and Exchange Commission.

 
Item 3.02. Unregistered Sales of Equity Securities.

The disclosure required by this Item and included in Item 1.01 of this Current Report on Form 8-K is incorporated herein by reference.



Item 3.03. Material Modifications to Rights of Security Holders.

The disclosure required by this Item and included in Item 1.01 of this Current Report on Form 8-K is incorporated herein by reference.

 
Item 5.03 Amendments to Articles of Incorporation or Bylaws; Change in Fiscal Year.

The disclosure required by this Item and included in Item 1.01 of this Current Report on Form 8-K is incorporated herein by reference. In
addition, effective July 29, 2022, the Board of Directors of the Company adopted and approved an amendment to the Bylaws of the Company, as
previously amended (the “Bylaw Amendment”), to render the provisions of Nevada’s acquisition of controlling interest statutes (NRS 78.378 through
78.3793, inclusive) not applicable to the Subscription Agreement, the acquisition of any shares of the Company’s capital stock thereunder or the
consummation of any transactions contemplated thereby.

The foregoing description of the Bylaw Amendment does not purport to be complete and is subject to, and qualified in its entirety by, the Bylaw
Amendment, which are attached as Exhibit 3.2 to this Current Report on Form 8-K and is incorporated herein by reference.

 
Item 7.01 Regulation FD Disclosure.

On August 1, 2022, the Company issued a press release announcing the Offering and the other transactions identified in this Current Report on
Form 8-K. A copy of the press release is attached as Exhibit 99.1 to this Current Report on Form 8-K and is incorporated herein by reference herein. The
information in this Item 7.01 and the information contained in Exhibit 99.1 is furnished and shall not be deemed “filed” for purposes of Section 18 of the
Securities Exchange Act of 1934, as amended (the “Exchange Act”), or incorporated by reference in any filing under the Securities Act or the Exchange
Act, except as may be expressly set forth by specific reference in any such filing, regardless of any general incorporation language in the filing.

 
Item 9.01 Financial Statements and Exhibits.

(d) Exhibits

Exhibit Index
 
Exhibit
Number   Description

  3.1    Certificate of Designation, Preferences and Rights of Series A Preferred Stock.

  3.2    Third Amendment to Bylaws of the Company, dated July 29, 2022.

10.1    Subscription Agreement between TherapeuticsMD, Inc. and Rubric Capital Management LP, dated July 29, 2022.

10.2
  

Subscription Agreement by and among TherapeuticsMD, Inc., Sixth Street Specialty Lending, Inc., TOP IV Talents, LLC and TOA
Talents, LLC, dated July 29, 2022.

10.3
  

Amendment No. 16 to Financing Agreement, dated July 29, 2022, by and among TherapeuticsMD, Inc., VitaMedMD, LLC,
BocagreenMD, Inc., Sixth Street Specialty Lending, Inc., Top IV Talents, LLC and Tao Talents, LLC.

99.1    Press Release of TherapeuticsMD, Inc. dated August 1, 2022 announcing the Offering.

104    Cover Page Interactive Data File (embedded within the Inline XBRL document)



SIGNATURES

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the
undersigned hereunto duly authorized.
 
Date: August 1, 2022       THERAPEUTICSMD, INC.

      /s/ Michael C. Donegan
      Michael C. Donegan

     
Interim Chief Financial Officer, Chief Accounting
Officer and Vice President Finance



Exhibit 3.1

CERTIFICATE OF DESIGNATION, PREFERENCES AND RIGHTS

OF

SERIES A PREFERRED
STOCK

OF

THERAPEUTICSMD, INC.

On July 28,
2022, the Board of Directors of TherapeuticsMD, Inc., a Nevada corporation (together with any successor thereto, the “Company”), adopted
the following resolution designating and creating, out of the authorized and unissued shares of
preferred stock, par value $0.001 per share, of the
Company (the “Preferred Stock”), 30,000 authorized shares of a series of Preferred Stock titled the “Series A Preferred Stock”:

RESOLVED that, pursuant to the Articles of Incorporation, the Bylaws and applicable law, a series of Preferred Stock titled the “Series A Preferred
Stock,” and having a par value of $0.001 per share and an initial number of authorized shares equal to 30,000, is hereby designated and created out of
the authorized and unissued shares of Preferred Stock, which series has the rights,
designations, preferences and other provisions set forth below.

SECTION 1. Classification and Number of Shares. The shares of such series of
Preferred Stock shall be classified as “Series A Preferred Stock” (the
“Series A Preferred Stock”). The number of authorized shares constituting the Series A Preferred Stock shall be 30,000. That number from time to time
may be increased (but not in excess of the total number of authorized shares of preferred stock, less all shares of any other series of preferred stock
authorized at the time of such increase) or decreased (but not below the number of shares of
Series A Preferred Stock then outstanding) by (a) further
resolution duly adopted by the Board and (b) the filing of a certificate of amendment to this Certificate of Designation, signed by an officer of the
Company, with the Secretary of
State of the State of Nevada, and (c) without the vote or consent of the holders of the Series A Preferred Stock, except as
otherwise required by this Certificate of Designations. The Company shall not have the authority to issue fractional
shares of Series A Preferred Stock.

SECTION 2. Ranking. The Series A Preferred Stock will rank, with respect to dividend rights and rights upon
Liquidation Events, senior to the
Common Stock and each other class or series of Capital Stock (including without limitation, any other series of preferred stock) of the Company now
existing or hereafter authorized, classified or reclassified,
contingent equity liabilities and future equity distributions of the Company (such Capital
Stock, “Junior Stock”).

SECTION 3.
Definitions. As used herein with respect to Series A Preferred Stock:

“Acquired Indebtedness” means, with respect to any
specified Person, (i) Indebtedness of any other Person existing at the time such other Person is
merged with or into or became a Subsidiary of such specified Person, including Indebtedness incurred in connection with, or in contemplation of,
such
other Person merging with or into or becoming a Subsidiary of such specified Person, and (ii) Indebtedness secured by a Lien encumbering any asset
acquired by such specified Person.

“Affiliate” means, as to any Person, any other Person that, directly or indirectly, controls, or is controlled by, or is under common control
with, such
Person; provided, however, (a) that the Company and its Subsidiaries shall not be deemed to be Affiliates of the Investor or any of its Affiliates and (b)
“portfolio companies” (as such term is customarily
used in the private equity industry) in which any Person or any of its Affiliates has an investment
shall not be deemed an Affiliate of such Person unless (x) such Person is the beneficial owner, directly or indirectly, of more than fifty
percent (50%) of
the Voting Stock of such portfolio company or such portfolio company is the beneficial owner, directly or indirectly, of more than fifty percent (50%) of
the Voting Stock of such person, (y) such portfolio company has been
directed by such Person or any of its Affiliates in carrying out any act prohibited
by this Certificate of Designations, or (z) such portfolio company is a member of a group (as such term is defined in Section 13(d)(3) of the Exchange
Act)
with such Person or any of its Affiliates with respect to any securities of the



Company. For this purpose, “control” (including, with its correlative meanings, “controlled by” and “under common control with”) shall mean the
possession, directly or indirectly, of the power to direct or cause the direction of management or policies of a Person, whether through the ownership of
securities or partnership or other ownership interests, by contract or otherwise.

“Articles of Incorporation” means the Amended and Restated Articles of Incorporation of the Company, as may be amended from time to time.

“Attributable Debt” in respect of a Sale and Leaseback Transaction means, at any date of determination, (a) if such Sale and
Leaseback Transaction is a
Finance Lease Obligation, the amount of Indebtedness represented thereby according to the definition of “Finance Lease Obligations,” and (b) in all
other instances the present value (discounted at the
interest rate implicit in such transaction compounded annually) of the total obligations of the lessee
for rental payments during the remaining term of the lease included in such Sale and Leaseback Transaction (including any period for which such
lease
has been extended).

Unless otherwise specified herein, a Person shall be deemed to “beneficially own,” to have “beneficial
ownership” of, or to be “beneficially owning”
any securities (which securities shall also be deemed “beneficially owned” by such Person) that such Person together with such Person’s Affiliates is
deemed to “beneficially own” within the meaning of Rules 13d-3 and 13d-5 under the Exchange Act; provided, however, that any Person shall be
deemed to beneficially own any securities that such Person has the right to acquire, whether or not such right is exercisable within sixty (60) days or
thereafter.

“Board” means the Board of Directors of the Company or any committee thereof duly authorized to act on behalf of such Board of Directors for
the
purposes in question.

“Business Day” means any weekday that is not a day on which banking institutions in New York, New York are
authorized or required by law,
regulation or executive order to be closed.

“Bylaws” means the Bylaws of the Company, as may be amended
from time to time.

“Capital Stock” means, with respect to any Person, any and all shares of, interests in, rights to purchase, warrants
to purchase, options for, participations
in or other equivalents of or interests in (however designated) stock issued by such Person.

“Certificate of Designations” means this Certificate of Designation, Preferences and Rights, as may be amended from time to time.

“Change of Control” means the occurrence, directly or indirectly, of one of the following, whether in a single transaction or a series of
transactions:

(a) any “person” or “group” (as such terms are used in Sections 13(d) and 14(d) of the Exchange Act) (in
each case, excluding any member of the
Investor Parties), is or becomes the “beneficial owner” directly or indirectly, of Voting Stock representing a majority of the Stockholder Voting
Power of the Company, other than as a result of a
transaction in which (i) the holders of securities that represented 100% of the Stockholder
Voting Power of the Company immediately prior to such transaction are substantially the same as the holders of securities that represent a majority
of
the total voting power of all classes of the Voting Stock of the surviving Person or any parent entity that wholly owns such surviving Person
immediately after such transaction or (ii) the holders of securities that represented 100% of the
Stockholder Voting Power of the Company
immediately prior to such transaction own, directly or indirectly, Voting Stock of the surviving Person or any parent entity that wholly owns such
surviving Person in substantially the same proportion to each
other as immediately prior to such transaction;

(b) the merger or consolidation of the Company with or into another Person or the merger
of another Person with or into the Company, or the sale,
lease or transfer of all or substantially all of the assets of the Company (determined on a consolidated basis) to another Person, or any
recapitalization, reclassification or
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other transaction in which all or substantially all of the Common Stock is exchanged for or converted into cash, securities or other property, other
than (i) a transaction following which
holders of securities that represented 100% of the Stockholder Voting Power of the Company immediately
prior to such transaction own, directly or indirectly (in substantially the same proportion to each other as immediately prior to such
transaction,
other than changes in proportionality as a result of any cash/stock election provided under the terms of the definitive agreement regarding such
transaction), at least a majority of the voting power of the Voting Stock of the surviving
Person in such merger or consolidation transaction or any
parent entity that wholly owns such surviving Person immediately after such transaction or (ii) a sale, lease or transfer to a Subsidiary or a Person
that becomes a Subsidiary of the
Company; or

(c) the shares of Common Stock cease to be listed for trading on any United States national securities exchange or all such
shares cease to be
traded in contemplation of a delisting (other than as a result of a transaction described in clause (b) above).

“Change
of Control Effective Date” has the meaning set forth in Section 9(c).

“Change of Control Purchase
Date” means, with respect to each share of Series A Preferred Stock, the date on which the Company makes the payment
in full of the Change of Control Purchase Price for such share to the Holder thereof.

“Change of Control Purchase Price” means, with respect to any share of Series A Preferred Stock, an amount equal to the Liquidation
Preference.

“Change of Control Redemption” has the meaning set forth in Section 9(a).

“close of business” means 5:00 p.m. (New York City time).

“Common Stock” means the common stock, par value $0.001 per share, of the Company.

“Common Stock Dividend Record Date” has the meaning set forth in Section 4(b).

“Company” has the meaning set forth in the recitals above.

“Deemed Liquidation Event” means any repurchase or redemption of the Series A Preferred Stock, whether at the Maturity Date or otherwise, or
a
Change of Control.

“Disqualified Stock” means, with respect to any Person, any Capital Stock of such Person which, by its terms, or by
the terms of any security into which
it is convertible or for which it is putable or exchangeable, or upon the happening of any event, matures or is mandatorily redeemable (other than solely
as a result of a change of control, asset sale, casualty,
eminent domain or condemnation event) for cash or in exchange for Indebtedness pursuant to a
sinking fund obligation or otherwise, or is or may be (in accordance with its terms) redeemable or repurchasable for cash or in exchange of Indebtedness
at
the option of the holder thereof (other than solely as a result of a change of control, asset sale, casualty, eminent domain or condemnation event), in
whole or in part, in each case on or prior to the date 91 days after the date the Series A
Preferred Stock is no longer outstanding (provided that only the
portion of the Capital Stock that so mature or are mandatorily redeemable, are so convertible or exchangeable or are so redeemable at the option of the
holder thereof prior to such
date shall be deemed Disqualified Stock).

Notwithstanding the foregoing: (x) Capital Stock that is issued to any plan for the benefit of employees
of the Company or its Subsidiaries or by any
such plan to such employees shall not constitute Disqualified Stock solely because it may be required to be repurchased by the Company or its
Subsidiaries in order to satisfy applicable statutory or
regulatory obligations; (y) any Capital Stock held by any future, current or former officer, director,
employee, consultant or independent contractor (or their respective controlled investment affiliates or immediate family members) of the
Company, any
of its Subsidiaries or any parent entity or any other entity in which the Company or a Subsidiary has an investment and is designated in good faith as an
“affiliate” by the Board shall not constitute Disqualified Stock solely
because it may be required to be repurchased by the Company or its Subsidiaries
 

3



pursuant to any equityholders’ agreement, management equity plan, equity option plan or any other management or employee benefit plan or agreement
or in order to satisfy applicable statutory
or regulatory obligations; and (z) any Capital Stock that would constitute Disqualified Stock solely because the
holders thereof have the right to require the Company or its Subsidiaries to repurchase such Capital Stock upon the occurrence of a
“change of control”
shall not constitute Disqualified Stock if the terms of such Capital Stock (and all such securities into which it is convertible or for which it is ratable or
exchangeable) provide that the Company or its Subsidiaries,
as applicable, may not repurchase or redeem any such Capital Stock (and all such securities
into which it is convertible or for which it is ratable or exchangeable) pursuant to such provision prior to compliance by the Company with Section 9
hereof.

“Dividend Record Date” has the meaning set forth in Section 4(b).

“ERISA” means the Employee Retirement Income Security Act of 1974, as amended from time to time, and any successor thereto.

“Exchange Act” means the Securities Exchange Act of 1934, as amended.

“Fair Market Value” means, with respect to any security or other property, the fair market value of such security or other property as
reasonably
determined by a majority of the Board acting in good faith.

“Financing Agreement” means that certain Financing Agreement,
dated as of April 24, 2019, by and among the Company, as borrower, certain
subsidiaries of the Company, as guarantors, the lenders from time to time party thereto, and Sixth Street Specialty Lending, Inc. (f/k/a TPG Specialty
Lending, Inc.), as
administrative agent for the lenders thereunder, with a Term Loan Maturity Date (as defined therein, and herein the “Term Loan
Maturity Date”) as of the date hereof, of September 30, 2022, as may be amended, amended and
restated, supplemented or otherwise modified from
time to time.

“Finance Lease Obligation” means any obligation under a lease that is
required to be classified and accounted for as a finance lease for financial
reporting purposes in accordance with GAAP; and the amount of Indebtedness represented by such obligation shall be the capitalized amount of such
obligations determined in
accordance with GAAP; and the stated maturity thereof shall be the date of the last payment of rent or any other amount due
under such lease prior to the first date upon which such lease may be terminated by the lessee without payment of a penalty.

“GAAP” means generally accepted accounting principles in the United States of America set forth in the opinions and pronouncements of
the
Accounting Principles Board of the American Institute of Certified Public Accountants and statements of the Financial Accounting Standards Board or
in such other statements by such other entity as have been generally accepted by the accounting
professionals, which are in effect from time to time.

“Holder” means a Person in whose name any Series A Preferred Stock is registered
in the Register.

“incur” has the meaning set forth in Section 12(c)(ii).

“Indebtedness” means, without duplication, (a) all obligations of the Company or any of its Subsidiaries for borrowed money;
(b) all obligations of the
Company or any of its Subsidiaries evidenced by bonds, debentures, notes or similar instruments (other than performance or
return-of-money bonds,
surety bonds, or similar obligations of a like nature incurred in the ordinary course of business consistent with industry practice); (c) all
Finance Lease
Obligations of the Company or any of its Subsidiaries and all Attributable Debt in respect of Sale and Leaseback Transactions entered into by the
Company or its Subsidiaries, (d) all obligations of the Company or its Subsidiaries
representing the deferred purchase price of property or services
(other than (i) trade accounts payable arising in the ordinary course of business and (ii) earnouts and similar obligations until such obligations become a
liability on the
balance sheet of the Company or such Subsidiary in accordance with GAAP), (e) all letters of credit, bankers’ acceptances, and letters of
guaranty in respect of which the Company or any of its Subsidiaries is an account party; (f) all
securitization or similar facilities of the Company or any
of its Subsidiaries; (g) all guarantees by the Company or any of its Subsidiaries of any of the foregoing, and (h) all obligations of the type referred to in
clauses
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(a) through (g) above of Persons other than the Company or its Subsidiaries secured by any Lien on any property of the Company or any of its
Subsidiaries (whether or not such obligation is
assumed by the Company or any of its Subsidiaries), the amount of such obligation being deemed to be
the lesser of the Fair Market Value of such property and the amount of the obligation so secured.

Notwithstanding the foregoing, “Indebtedness” shall exclude (y) unfunded commitments and (z) obligations with respect to the Series A
Preferred Stock
(or any successor security issued upon conversion, exchange, reclassification or otherwise in accordance with the terms hereof).

“Indebtedness Agreement” means any agreement, document or instrument governing or evidencing any Indebtedness of the Company or its
Subsidiaries.

“Interest Rate Agreement” means, with respect to any Person, any interest rate protection agreement (including, without
limitation, interest rate swaps,
caps, floors, collars, derivative instruments and similar agreements) and/or other types of hedging agreements designed solely to hedge interest rate risk
of such Person.

“Internal Revenue Code” means the Internal Revenue Code of 1986, as amended to the date hereof and from time to time hereafter, and any
successor
statute.

“Investor” means such funds or accounts managed or sub-managed by Rubric
Capital Management LP, as the case may be, as may be identified by
Rubric Capital Management LP to the Company in writing.

“Investor
Parties” means Investor and its Affiliates.

“Junior Stock” has the meaning set forth in Section 2.

“Lien” means, with respect to any asset, any mortgage, lien, deed of trust, pledge, hypothecation, charge, security interest,
preference, priority or
encumbrance of any kind in respect of such asset, whether or not filed, recorded or otherwise perfected under applicable law, including any Finance
Lease Obligation, conditional sale or other title retention agreement, in
each case having substantially the same economic effect as any of the foregoing;
provided that in no event shall an operating lease be deemed to constitute a Lien.

“Liquidation Event” means any voluntary or involuntary liquidation, dissolution or winding up of the affairs of the Company, or any Deemed
Liquidation Event.

“Liquidation Preference” means, with respect to any share of Series A Preferred Stock, an amount equal to one
thousand three hundred and thirty three
dollars ($1,333) per share of Series A Preferred Stock, plus any unpaid Participating Dividends.

“Maturity Date” means December 31, 2022; provided, however, that the Maturity Date shall be automatically extended, on a day-for-day basis, to the
extent the Term Loan Maturity Date under the Financing Agreement is extended; provided further that the Maturity Date may not be extended by more
than a total of 60 days (which may be in one or more extensions) without the consent of the Super Majority Holders.

“NASDAQ” means the
NASDAQ Stock Market (or its successor).

“Notice of Redemption” has the meaning set forth in Section 6(d)(i).

“Notice of Trigger Event” has the meaning set forth in Section 6(d)(ii).

“Original Issuance Date” means the date of closing pursuant to the Subscription Agreement.

“Participating Dividends” has the meaning set forth in Section 4(a).
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“Permitted Indebtedness” means (i) Indebtedness incurred or entered into prior to the
Original Issuance Date and publicly disclosed in the Company’s
periodic reports filed with the U.S. Securities and Exchange Commission prior to the Original Issuance Date, (ii) Indebtedness the proceeds of which are
used to repurchase all,
but not less than all, of the Series A Preferred Stock at the Liquidation Preference (the “Permitted Refinancing Indebtedness”)
and (iii) additional Indebtedness incurred to the lenders under the Financing Agreement in a
principal amount not to exceed $20.0 million in the
aggregate, provided that, prior to each such incurrence of Indebtedness under this clause (iii), the Company shall have provided the Investor with the
offer of a right of first refusal to fund
such proposed amount of Indebtedness as equity pursuant to the terms herein and in the Subscription Agreement
(the “ROFR Offer”) and Investor shall not within 2 business days of receipt of such ROFR Offer funded such equity and, provided,
further, that for the
avoidance of doubt, the limitation on additional Indebtedness contained in this clause (iii) shall not apply in the event the Company or any of its
Subsidiaries are subject to any case or proceeding pursuant to or within
the meaning of any bankruptcy or insolvency law.

“Permitted Lien” means:

(i) Liens existing on the Original Issuance Date and securing Permitted Indebtedness;

(ii) Liens for Taxes if obligations with respect to such Taxes are being contested in good faith by appropriate proceedings promptly instituted and
diligently
conducted and reserves required by GAAP have been made, so long as the aggregate amount of such Taxes does not exceed $1,000,000;

(iii) statutory Liens
of landlords, banks (and rights of set off), of carriers, warehousemen, mechanics, repairmen, workmen and materialmen, and other
Liens imposed by law (other than any such Lien imposed pursuant to Section 401(a)(29) or 412(n) of the Internal
Revenue Code or by ERISA), in each
case incurred in the ordinary course of business for amounts not yet overdue;

(iv) Liens incurred in the ordinary
course of business in connection with workers’ compensation, unemployment insurance and other types of social
security, or to secure the performance of tenders, statutory obligations, surety and appeal bonds, bids, leases, government contracts,
trade contracts,
performance and return of money bonds and other similar obligations;

(v) easements, rights of way, restrictions, encroachments, and
other minor defects or irregularities in title, in each case which do not and will not
interfere in any material respect with the ordinary conduct of the business of the Company or any of its Subsidiaries;

(vi) any interest or title of a lessor or sublessor under any lease of real estate permitted hereunder;

(vii) Liens solely on any cash earnest money deposits made by the Company or any of its Subsidiaries in connection with any letter of intent or purchase
agreement permitted hereunder;

(viii) purported Liens evidenced by the filing of precautionary UCC financing statements relating solely to operating
leases entered into in the ordinary
course of business;

(ix) Liens in favor of customs and revenue authorities arising as a matter of law to secure
payment of customs duties in connection with the importation
of goods;

(x) any zoning or similar law or right reserved to or vested in any governmental
office or agency to control or regulate the use of any real property;

(xi) Liens securing Capital Leases or purchase money Indebtedness in an aggregate
amount not to exceed at any time $1,000,000 with respect to all such
Capital Leases and purchase money Indebtedness; provided, any such Lien shall encumber only the asset subject to such Capital Lease or the asset
acquired with the proceeds of such
Indebtedness;
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(xii) other Liens incurred in the ordinary course of business of the Company or any Subsidiary of the
Company with respect to obligations that do not
exceed $1,000,000 at any one time outstanding;

(xiii) Liens securing any judgments, writs or warrants of
attachment or similar process not constituting a Trigger Event;

(xix) Liens that are contractual rights of setoff relating to purchase orders entered
into with customers, vendors or suppliers of such Person in the
ordinary course of business; and

(xx) Liens on the deposit account with Bank of America,
N.A. identified by account number 4451020473 securing Indebtedness of the Company and its
Subsidiaries in respect of credit card programs in the ordinary course of business in an aggregate amount not to exceed $200,000 at any time
outstanding.

“Person” means any individual, corporation, estate, partnership, joint venture, association, joint-stock company, limited liability company,
trust,
unincorporated organization or any other entity.

“Preferred Stock” has the meaning set forth in the Recitals.

“Record Date” means, with respect to any dividend, distribution or other transaction or event in which the holders of the Common Stock have
the right
to receive any cash, securities or other property or in which the Common Stock is exchanged for or converted into any combination of cash, securities or
other property, the date fixed for determination of holders of the Common Stock
entitled to receive such cash, securities or other property (whether such
date is fixed by the Board or by statute, contract or otherwise).

“Register” means the securities register maintained in respect of the Series A Preferred Stock by the Company, or, to the extent the Company
has
engaged a transfer agent, such transfer agent.

“Sale and Leaseback Transaction” means any direct or indirect arrangement relating to
property now owned or hereafter acquired whereby the Company
or any of its Subsidiaries transfers such property to another Person (other than the Company or a Subsidiary) and the Company or any of its Subsidiaries
leases such property from such
other Person.

“Satisfaction of Indebtedness Obligations” means, in connection with any Change of Control, (i) the payment in full
in cash of all principal, interest,
fees and all other amounts due or payable in respect of any Indebtedness of the Company or any of its Subsidiaries (including in respect of any penalty
or premium) that is required to be prepaid, repaid, redeemed,
repurchased or otherwise retired, (ii) the cancellation or termination, or if permitted by the
terms of such Indebtedness, cash collateralization, of any letters of credit or letters of guaranty that are required to be cancelled or terminated
or cash
collateralized, (iii) compliance with any requirement to effect an offer to purchase any bonds, debentures, notes or other instruments of Indebtedness
(and the purchase of any such instruments tendered in such offer and the payment in
full of any other amounts due or payable in connection with such
purchase) and (iv) the termination of any lending commitments required to be terminated, in each case of clauses (i) – (iv), as a result of or in connection
with such Change
of Control or in order for the Series A Preferred Stock not to constitute or be deemed as “indebtedness”, “disqualified stock”,
“disqualified capital stock”, “disqualified equity interests”, or similar
instruments, however denominated, under the terms of any Indebtedness
Agreement.

“Series A Preferred Stock” has the meaning set forth in
Section 1.

“Stockholder Voting Power” means the aggregate number of votes which may be cast by holders of the
Company’s Voting Stock, with the calculation of
such aggregate number of votes being conclusively made for all purposes under this Certificate of Designations and the Articles of Incorporation, absent
manifest error, by the Company based on the
Company’s review of the Register, the Company’s other books and records, each Holder’s public filings
pursuant to Section 13 or Section 16 of the Exchange Act and any other written evidence satisfactory to the Company
regarding any Holder’s beneficial
ownership of any securities of the Company.
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“Subscription Agreement” means that certain Subscription Agreement between the Company and
the Investor dated as of July 29, 2022, as it may be
amended, supplemented or otherwise modified from time to time, with respect to certain terms and conditions concerning, among other things, the rights
of and restrictions on the Investor
Parties.

A “Subsidiary” of any Person means any corporation, limited liability company, partnership, association, trust or other entity
of which securities or other
ownership interests representing more than 50% of the ordinary voting power (or, in the case of a partnership, more than 50% of the general partnership
interests) are owned by such Person or one or more Subsidiaries of
such Person or by such Person and one or more Subsidiaries of such Person.

“Super Majority Holders” means Holders representing at least sixty-six and two-thirds percent (66 2/3%) of the then-issued and outstanding shares of
Series A Preferred Stock.

“Tax” means any present or future tax, levy, impost, duty, assessment, charge, fee, deduction or withholding (including backup withholding),
imposed
by any governmental authority, including all interest, penalties, additions to tax or other liabilities with respect thereto.

“Term Loan
Maturity Date” shall have the meaning as set forth in the definition of Financing Agreement.

“Trigger Event” means:

(a) failure by the Company to make any payment of dividends or any other amounts (including, without limitation, the Liquidation Preference) as
required hereunder when the same becomes due and payable (whether at maturity or otherwise);

(b) the Company or any of its Subsidiaries
fail to comply with any of the covenants hereunder and such failure continues for thirty (30) continuous
days;

(c) the Company
contests in writing the validity or enforceability of this Certificate of Designations or any provision herein and fails to withdraw
such contestation within ten (10) days thereafter;

(d) the Company or any of its Subsidiaries commences or is subject to a case or proceeding pursuant to or within the meaning of any bankruptcy
or insolvency law; or

(e) a court of competent jurisdiction enters an order or decree (that remains unstayed and in effect for sixty
(60) days) that would result in fines or
damages against the Company or any of its Subsidiaries in an amount exceeding $5,000,000.

“Voting
Stock” means (a) with respect to the Company, the Common Stock and any other Capital Stock of the Company having the right to vote
generally in any election of directors of the Board and (b) with respect to any other Person, all
Capital Stock of such Person having the right to vote
generally in any election of directors of the board of directors of such Person or other similar governing body.

SECTION 4. Dividends.

Holders shall be entitled to
receive dividends of the type and in the amount determined as set forth in this Section 4.

(a) Participating Dividends.
Holders shall be entitled to participate with the holders of shares of Common Stock in all cash dividends paid on the shares
of Common Stock at a rate of 25% of all cash dividends paid in respect of the shares of Common Stock (the
“Participating Dividends”), which
Participating Dividends shall be payable on the same date that such dividends are payable to holders of shares of Common Stock, and no dividends shall
be payable to holders of shares of Common
Stock, unless the full dividends contemplated by this Section 4(a) are paid substantially at the same time to
Holders.
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(b) Record Date. Each Participating Dividend shall be paid pro rata to the Holders of shares of
Series A Preferred Stock entitled thereto. Each
Participating Dividend shall be payable to the Holders of Series A Preferred Stock as they appear on the Register at the close of business on the record
date designated by the Board for such dividends
(each such date, a “Dividend Record Date”) which shall be the same day as the record date for the
payment of dividends to the holders of shares of Common Stock (the “Common Stock Dividend Record Date”).

(c) Other Dividends and Repurchases. So long as any shares of Series A Preferred Stock remain outstanding, the Company may not declare any
dividend on,
or make any distributions relating to, Junior Stock, or redeem, purchase, acquire (either directly or through any Subsidiary) or make a
liquidation payment relating to, any Junior Stock, in each case other than in the form of Junior Stock.

SECTION 5. Liquidation Rights.

(a) Liquidation.
In the event of any Liquidation Event, the Holders shall be entitled, out of assets legally available therefor, before any distribution or
payment out of the assets of the Company may be made to or set aside for the holders of any Junior Stock, and
subject to the rights of the Company’s
existing and future creditors, to receive in full a liquidating distribution in cash and in the amount per share of Series A Preferred Stock equal to the
Liquidation Preference.

(b) Partial Payment. If in connection with any distribution described in Section 5(a) above, the assets of the Company or
proceeds therefrom are not
sufficient to pay in full the aggregate liquidating distributions required to be paid pursuant to Section 5(a) above to all Holders, the amounts distributed
to the Holders shall be paid pro rata
in accordance with the respective aggregate liquidating distributions to which they would otherwise be entitled if all
amounts payable thereon were paid in full.

SECTION 6. Redemption.

(a) Optional Redemption.
Except as otherwise provided herein, the Series A Preferred Stock are not redeemable at the Company’s option, except that,
upon the occurrence of a Change of Control, the Company has the right, at its election, to redeem for cash from each
Holder of Series A Preferred Stock,
all, but not less than all, outstanding shares of Series A Preferred Stock held by such Holder at a purchase price per share of Series A Preferred Stock
equal to the Liquidation Preference; provided,
however, the Company shall only be required to pay the Liquidation Preference to the extent such
purchase can be made out of funds legally available therefor.

(b) Mandatory Redemption. The Company will, on the earlier to occur of (i) the Maturity Date and (ii) the incurrence of Permitted Refinancing
Indebtedness, redeem for cash (the “Mandatory Redemption”) from each Holder of Series A Preferred Stock, all outstanding shares of Series A
Preferred Stock held by such Holder at a purchase price per share of Series A Preferred
Stock equal to the Liquidation Preference; provided, however,
the Company shall only be required to pay the Liquidation Preference to the extent such purchase can be made out of funds legally available therefor.

(c) Class Protective Provisions. Upon the occurrence of a Trigger Event, each Holder of outstanding shares of Series A Preferred Stock may, at such
Holder’s election, require the Company to redeem for cash (the “Trigger Event Redemption”) all of such Holder’s outstanding shares of Series A
Preferred Stock at a purchase price per share of Series A Preferred Stock equal
to the Liquidation Preference; provided, however, the Company shall
only be required to pay the Liquidation Preference to the extent such purchase can be made out of funds legally available therefor.

(d) Notice of Redemption; Notice of Trigger Event.

(i)
Notice of redemption of the Series A Preferred Stock pursuant to Section 6(a) or 6(b) (the “Notice of Redemption”) shall be given by overnight
courier or first class mail, postage prepaid, addressed
to the Holders of record of the Series A Preferred Stock. Such Notice of Redemption shall be
delivered to each Holder at least five (5) days and not more than sixty (60) days before the proposed redemption date and shall state:
(1) the applicable
redemption date; (2) the number of shares of Series A Preferred Stock held by the Holder and to be redeemed; (3) the applicable redemption price per
share of Series A Preferred Stock; (4) the place or places
where certificates for such shares of Series A Preferred Stock, if any, are to be surrendered for
payment.
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(ii) Notice of the occurrence of a Trigger Event pursuant to Section 6(c) (the
“Notice of Trigger Event”) shall be given by overnight courier or first class
mail, postage prepaid, addressed to the Holders of record of the Series A Preferred Stock. Such Notice of Trigger Event shall be mailed to each Holder
as
soon as practicable after the occurrence of any Trigger Event but in any case not more than five (5) Business Days after the occurrence thereof. Such
Notice of Trigger Event shall state: (1) the date on which such Trigger Event occurred;
(2) the applicable redemption price per share of Series A
Preferred Stock; (3) that an election form is attached or where to obtain such an election form; and (4) the date by which each such Holder shall be
required to provide notice
to the Company of its election to cause such redemption and the place or places where such Holders must send their election
form along with certificates for such shares of Series A Preferred Stock, if any, are to be surrendered for payment. The date
to be set by the Company by
which each Holder shall be required to affirmatively elect to cause the Company to so redeem its shares of Series A Preferred Stock shall be a date no
earlier than fifteen (15) days after the date such Notice of
Trigger Event was sent to all Holders, as aforesaid.

(iii) Each Holder of Series A Preferred Stock electing to cause the Company to redeem its shares of
Series A Preferred Stock in accordance with
Section 6(d)(ii) shall deliver its duly completed election form to the Company by the date and at the location as set forth in the Notice of Trigger Event.
Any such election may
be withdrawn and cancelled by any such Holder by further notice delivered to the Company no later than the Business Day prior
to the specified date of redemption.

(e) Treatment of Shares; Partial Exercise. Until a share of Series A Preferred Stock is redeemed by the payment or deposit in full of the Liquidation
Preference as provided in Section 6(g), such share of Series A Preferred Stock will remain outstanding and will be entitled to all of the powers,
designations, preferences and other rights provided herein. In the event that
a Mandatory Redemption or Trigger Event Redemption is effected with
respect to shares of Series A Preferred Stock representing less than all shares of Series A Preferred Stock held by a Holder, promptly following such
Mandatory Redemption or Trigger
Event Redemption, as applicable, the Company shall reflect in the Register the remaining shares of Series A
Preferred Stock held by such Holder.

(f)
Sufficient Funds. If the Company shall not have sufficient funds legally available to redeem all shares of Series A Preferred Stock required under this
Section 6, the Company shall (i) redeem, pro rata among the
Holders, a number of shares of Series A Preferred Stock with an aggregate Liquidation
Preference equal to the amount legally available for the purchase of shares of Series A Preferred Stock and (ii) purchase any shares of Series A Preferred
Stock not purchased because of the foregoing limitations at the applicable Liquidation Preference as soon as practicable after the Company is able to
make such purchase out of assets legally available for the purchase of such share of Series A
Preferred Stock. The inability of the Company (or its
successor) to make a purchase payment for any reason shall not relieve the Company (or its successor) from its obligation to effect any required
purchase when, as and if permitted by applicable
law. Notwithstanding the foregoing, in the event a Holder exercises a Trigger Event Redemption
pursuant to this Section 6 at a time when the Company is restricted or prohibited (contractually or otherwise) from redeeming
some or all of the Series A
Preferred Stock subject to the Trigger Event Redemption, the Company will use its reasonable best efforts to obtain the requisite consents to remove or
obtain an exception or waiver to such restrictions or prohibition.
Nothing herein shall limit a Holder’s right to pursue any other remedies available to it
hereunder, at law or in equity, including, without limitation, a decree of specific performance and/or injunctive relief with respect to the Company’s
failure to comply with its obligations under this Section 6. For so long as a failure to comply with this Section 6 has occurred and is continuing, the
restrictions set forth in
Section 4(c) with respect to restrictions on dividends or distributions relating to Junior Stock shall apply mutatis mutandis.

(g) With respect to any share of Series A Preferred Stock to be redeemed by the Company pursuant to Section 6(a), 6(b) or
6(c) and which has been
redeemed in accordance with the provisions of this Section 6, (i) such share shall no longer be deemed outstanding and (ii) all rights with respect to such
share shall cease and terminate
other than the rights of the Holder thereof to receive the Liquidation Preference therefor.

SECTION 7. [Reserved].

SECTION 8. [Reserved].

SECTION 9. Change of
Control.
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(a) Repurchase at the Option of the Holder. Upon the occurrence of a Change of Control, each Holder
of outstanding shares of Series A Preferred Stock
may, at such Holder’s election, require the Company to redeem (the “Change of Control Redemption”) all or part of such Holder’s shares of Series A
Preferred Stock at a
purchase price per share of Series A Preferred Stock, payable in cash, equal to the Change of Control Purchase Price; provided,
however, the Company shall only be required to pay the Change of Control Purchase Price to the extent such
purchase can be made out of funds legally
available therefor.

(b) Initial Change of Control Notice. On or before the fifteenth (15th) Business Day
prior to the anticipated Change of Control Effective Date (or, if
later, promptly after the Company discovers that a Change of Control may occur), a written notice (the “Initial Change of Control Notice”) shall be sent
by or on
behalf of the Company to the Holders as they appear in the records of the Company, which notice shall set forth a description of the anticipated
Change of Control and contain (i) the date on which the Change of Control is anticipated to be
effected (or, if applicable, the date on which a Schedule
TO or other schedule, form or report disclosing a Change of Control was filed) and (ii) a description of the material terms and conditions of the Change
of Control. No later than ten
(10) Business Days prior to the anticipated Change of Control Effective Date as set forth in the Initial Change of Control
Notice (or, if the Change of Control has already occurred as provided in the Initial Change of Control Notice, promptly,
but no later than the tenth (10th)
Business Day following receipt thereof), any Holder that desires to exercise its rights pursuant to Section 9(a) shall notify the Company in writing
thereof and shall specify
(x) whether such Holder is electing to exercise its right to effect a Change of Control Redemption of all or a portion of its
shares of Series A Preferred Stock pursuant to Section 9(a), and (y) the number of
shares of Series A Preferred Stock subject to the Change of Control
Redemption.

(c) Final Change of Control Notice. Within five (5) Business
Days following the effective date of the Change of Control (the “Change of Control
Effective Date”) (or, if the Change of Control had already occurred as specified in Section 9(b), within five
(5) Business Days following the ten
(10) Business Day period referred to in Section 9(b) above), the Company shall deliver to each Holder a written notice setting forth:

(i) a statement setting forth in reasonable detail the calculation of the Change of Control Purchase Price with respect to such Holder;

(ii) the Change of Control Purchase Date, which shall be no later than thirty (30) days after such notice is sent; provided, that a reasonable amount of
time shall be provided between delivery of such notice and the Change of Control Purchase Date to allow such Holder to comply with the instructions
delivered pursuant to Section 9(c)(iii) below; and

(iii) the instructions a Holder must follow to receive the Change of Control Purchase Price in connection with such Change of Control.

(d) Change of Control Redemption Procedure. To receive the Change of Control Purchase Price, a Holder must complete and sign the redemption notice
in
the form attached hereto as Exhibit A (the “Change of Control Redemption Notice”) and surrender in accordance with the instructions delivered
pursuant to Section 9(c)(iii), the certificates (if any)
representing the shares of Series A Preferred Stock to be repurchased by the Company or lost stock
affidavits therefor, to the extent applicable.

(e)
Delivery upon Change of Control Redemption. Upon a Change of Control Redemption, subject to Section 9(g) below, the Company (or its
successor) shall deliver or cause to be delivered to the Holder by wire transfer of
immediately available funds, the Change of Control Purchase Price for
such Holder’s shares of Series A Preferred Stock.

(f) Treatment of Shares;
Partial Exercise. Until a share of Series A Preferred Stock is redeemed by the payment or deposit in full of the applicable
Change of Control Purchase Price as provided in Section 9(i), such share of Series A Preferred
Stock will remain outstanding and will be entitled to all
of the powers, designations, preferences and other rights provided herein. In the event that a Change of Control Redemption is effected with respect to
shares of Series A Preferred Stock
representing less than all shares of Series A Preferred Stock held by a Holder, promptly following such Change of
Control Redemption, the Company shall reflect in the Register the remaining shares of Series A Preferred Stock held by such Holder.
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(g) Sufficient Funds. If the Company shall not have sufficient funds legally available to redeem all
shares of Series A Preferred Stock required under
Section 9(a), the Company shall (i) redeem, pro rata among the Holders, a number of shares of Series A Preferred Stock with an aggregate Change of
Control Purchase
Price equal to the amount legally available for the purchase of shares of Series A Preferred Stock and (ii) purchase any shares of Series
A Preferred Stock not purchased because of the foregoing limitations at the applicable Change of Control
Purchase Price as soon as practicable after the
Company is able to make such purchase out of assets legally available for the purchase of such share of Series A Preferred Stock. The inability of the
Company (or its successor) to make a purchase
payment for any reason shall not relieve the Company (or its successor) from its obligation to effect any
required purchase when, as and if permitted by applicable law. Notwithstanding the foregoing, in the event a Holder exercises a Change of
Control
Redemption pursuant to this Section 9 at a time when the Company is restricted or prohibited (contractually or otherwise) from redeeming some or all of
the Series A Preferred Stock subject to the Change of Control
Redemption, the Company will use its reasonable best efforts to obtain the requisite
consents to remove or obtain an exception or waiver to such restrictions or prohibition. Nothing herein shall limit a Holder’s right to pursue any other
remedies available to it hereunder, at law or in equity, including, without limitation, a decree of specific performance and/or injunctive relief with
respect to the Company’s failure to comply with its obligations under this
Section 9. For so long as a failure to comply with this Section 9 has occurred
and is continuing, the restrictions set forth in Section 4(c) with respect to restrictions
on dividends or distributions relating to Junior Stock shall apply
mutatis mutandis.

(h) Change of Control Agreements. The Company shall
not enter into any agreement for, or otherwise willingly engage in, a transaction constituting a
Change of Control, unless (i) such agreement provides for or does not interfere with or prevent (as applicable) the exercise by the Holders of
their
Change of Control Redemption in a manner that is consistent with and gives effect to this Section 9, and (ii) the acquiring or surviving Person in such
Change of Control represents or covenants, in form and
substance reasonably satisfactory to the Board acting in good faith, that at the closing of such
Change of Control, to the effect that such Person shall have sufficient funds (which may include, without limitation, cash and cash equivalents on the
Company’s balance sheet, the proceeds of any debt or equity financing, available lines of credit or uncalled capital commitments) to consummate such
Change of Control and effect the Satisfaction of Indebtedness Obligations and the payment of
the Change of Control Purchase Price in respect of all
shares of Series A Preferred Stock then outstanding.

(i) With respect to any share of Series A
Preferred Stock to be redeemed by the Company pursuant to the Change of Control Redemption and which has
been redeemed in accordance with the provisions of this Section 9, (i) such share shall no longer be deemed
outstanding and (ii) all rights with respect to
such share shall cease and terminate other than the rights of the Holder thereof to receive the Change of Control Purchase Price therefor.

SECTION 10. Redemption Limitations; Conversion to Indebtedness. Notwithstanding anything to the contrary contained herein, in the event any
redemption
of the shares of Series A Preferred Stock shall be prohibited on the date specified herein by the express terms of the Financing Agreement,
as in effect as of the date hereof, then in lieu of such redemption and payment on such date, the redemption
of such shares of Series A Preferred Stock
shall occur on a date that is no later than 91 days after the date on which the principal amount of the loans under the Financing Agreement has been
repaid; provided, if such shares of Series A Preferred
Stock are, due to such express terms, not permitted to be repaid on the date of repayment of such
loans, and all of the loans have been repaid in full, the shares of Series A Preferred Stock shall be automatically, and without further action or
consideration by the Holder, be converted into a promissory note in favor of the Holders, obligating the Company or its successor in interest to pay an
amount equal to the Liquidation Preference on a date no later than 91 days after the date on
which the principal amount of the loans under the Financing
Agreement has been repaid.

SECTION 11. [Reserved].

SECTION 12. Voting Rights.

(a) General. No
Holder of shares of Series A Preferred Stock shall be entitled to a vote on any matter submitted to a vote of stockholders of the
Company, except as otherwise provided herein or as required by applicable law. The Holders of shares of Series A
Preferred Stock shall be entitled to
notice of any stockholders’ meeting in accordance with the Articles of Incorporation and the Bylaws as if they were holders of record of Common Stock
for such meeting.
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(b) Series A Preferred Stock Adverse Changes. So long as any shares of Series A Preferred Stock are
outstanding, in addition to any other vote required
by applicable law, the Company may not take, and may not permit any of its Subsidiaries to directly or indirectly take, any of the following actions
(including by means of merger, consolidation,
reorganization, recapitalization or otherwise) without the prior affirmative vote or written consent from
the Super Majority Holders, voting as a separate class:

(i) amend, alter, repeal or otherwise modify (whether by merger, consolidation or otherwise) any provision of the Articles of Incorporation (including
this
Certificate of Designations) in a manner that would adversely affect the powers, preferences, rights or privileges of the Series A Preferred Stock;

(ii)
authorize, create, increase the authorized amount of, or issue any class or series of Capital Stock of the Company or any security convertible into, or
exchangeable or exercisable for any of the foregoing, or reclassify any security into, any
Capital Stock of the Company ranking senior or pari passu to
the Series A Preferred Stock (provided, however, that the authorization, creation, increase in the authorized amount of, or issuance of any class or series
of Junior Stock or
any security convertible into, or exchangeable or exercisable for any of the foregoing, or reclassification of any security into, Junior
Stock will not require the vote or consent of any Holders);

(iii) increase or decrease the authorized number of shares of Series A Preferred Stock (except for the cancellation and retirement of shares set forth in
Section 13) or issue additional shares of Series A Preferred Stock; and

(iv) unless the conditions set forth in Section 9(h) (Change of Control
Agreements) are satisfied, consummate any binding share exchange or
reclassification involving the Series A Preferred Stock, or any merger or consolidation of the Company with another entity, unless in each case (x) the
shares of Series
A Preferred Stock remain outstanding or, in the case of any such merger or consolidation with respect to which the Company is not the
surviving or resulting entity, are converted into or exchanged for preference securities of the surviving or
resulting entity or its ultimate parent, and
(y) such shares remaining outstanding or such preference securities, as the case may be, have such rights, preferences, privileges and voting powers, and
limitations and restrictions thereof, taken
as a whole, as are not materially less favorable to the holders thereof than the rights, preferences, privileges
and voting powers, and limitations and restrictions thereof, of the Series A Preferred Stock immediately prior to such consummation,
taken as a whole.

(c) Investor Adverse Changes. The Company may not take, and may not permit any of its Subsidiaries to directly or indirectly
take, any of the following
actions (including by means of merger, consolidation, reorganization, recapitalization or otherwise) without the prior affirmative vote or written consent
from the Investor:

(i) create, incur, assume or suffer to exist any Lien upon any of its property, assets or revenues, whether now owned or hereafter acquired, other than
Permitted Liens; and

(ii) (A) create, incur, issue, assume, guarantee or otherwise become directly or indirectly liable, contingently or otherwise
(collectively, “incur” and
collectively, an “incurrence”) with respect to any Indebtedness (including Acquired Indebtedness), (B) issue any shares of Disqualified Stock, or
(C) permit any Subsidiary to issue any shares of
Disqualified Stock; provided that the foregoing shall not apply to Permitted Indebtedness.

(d) The protections of
Section 12(c) are solely for the benefit of the Investor Parties, and no Holder other than the Investor shall be entitled to the
protections of Section 12(c). Each Holder of Series A Preferred
Stock will have one (1) vote per share on any matter on which Holders of Series A
Preferred Stock are entitled to vote separately as a class, whether at a meeting or by written consent.

(e) Weekly Call. Upon the reasonable request of the Investor, the Company shall cause its management team to participate in a weekly call with the
Investor at a mutually agreeable time.

(f) For the avoidance of doubt and notwithstanding anything to the contrary in the Articles of Incorporation or
Bylaws, (i) the Holders shall have the
exclusive consent and voting rights set forth in Section 12(b) and may take action or consent to any action with respect to such rights without a meeting
by delivering a consent
in writing or by
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electronic transmission of the Holders of the Series A Preferred Stock entitled to cast not less than the minimum number of votes that would be
necessary to authorize, take or consent to such
action at a meeting of stockholders and (ii) the Investor shall have the exclusive consent and voting rights
set forth in Section 12(c) and may take action or consent to any action with respect to such rights in
writing or by electronic transmission of the Investor,
and any action or consent to any action with respect to such rights shall be binding on all of the Investor Parties.

SECTION 13. Status of Shares. Shares of Series A Preferred Stock that have been issued and reacquired in any manner, whether by redemption,
repurchase
or otherwise, shall thereupon be retired and shall have the status of authorized and unissued shares of preferred stock of the Company
undesignated as to series, and may be redesignated as any series of preferred stock of the Company and reissued.

SECTION 14. [Reserved].

SECTION 15. Creation of
Capital Stock. Subject to Section 12(b), the Board, or any duly authorized committee thereof, without the vote of the Holders,
may authorize and issue additional shares of Capital Stock of the Company.

SECTION 16. No Sinking Fund. Shares of Series A Preferred Stock shall not be subject to or entitled to the operation of a retirement or sinking fund.

SECTION 17. Taxes. Transfer Taxes. The Company shall pay any and all stock transfer, documentary, stamp and similar taxes that may be
payable in
respect of any issuance or delivery of shares of Series A Preferred Stock or other securities issued on account of Series A Preferred Stock pursuant
hereto or certificates representing such shares or securities. The Company shall not,
however, be required to pay any such tax that may be payable in
respect of any transfer involved in the issuance or delivery of shares of Series A Preferred Stock or other securities in a name other than the name in
which the shares of Series A
Preferred Stock with respect to which such shares or other securities are issued or delivered were registered, or in respect of
any payment to any Person other than a payment to the registered holder thereof, and shall not be required to make any
such issuance, delivery or
payment, unless and until the Person otherwise entitled to such issuance, delivery or payment has paid to the Company the amount of any such tax or
has established, to the satisfaction of the Company, that such tax has
been paid or is not payable. All payments and distributions (or deemed
distributions) on the shares of Series A Preferred Stock shall be subject to withholding and backup withholding of taxes to the extent required by law,
subject to applicable
exemptions, and amounts withheld, if any, shall be treated as received by the Holders.

SECTION 18. Notices. All notices referred to herein shall
be in writing (which may include electronic communications) and, unless otherwise specified
herein, all notices hereunder shall be deemed to have been given upon the earlier of receipt thereof (if received prior to 5:00 p.m. E.T. on a Business
Day)
or three (3) Business Days after the mailing thereof if sent by overnight courier or registered or certified mail (unless first-class mail shall be
specifically permitted for such notice under the terms of this Certificate of Designations) with
postage prepaid, addressed, (i) if to the Company, to its
office at 951 Yamato Road, Suite 220, Boca Raton, FL 33431 (Attention: General Counsel), or to any transfer or other agent of the Company designated
to receive such notice as permitted
by this Certificate of Designations; (ii) if to any Holder, to such Holder at the address of such Holder as listed in the
Register or otherwise appearing on the books of the Company; or (iii) to such other address as the Company or any
such Holder, as the case may be,
shall have designated by notice similarly given. If a notice or communication is given in the manner provided in this Certificate of Designations within
the time prescribed, it is duly given, whether or not the
addressee receives it, provided that electronic communications shall only be deemed received
upon acknowledgement of receipt.

SECTION 19. Facts
Ascertainable. When the terms of this Certificate of Designations refer to a specific agreement or other document to determine the
meaning or operation of a provision hereof, the Secretary of the Company shall maintain a copy of such agreement
or document at the principal
executive offices of the Company and a copy thereof shall be provided free of charge to any Holder who makes a request therefor. The Secretary of the
Company shall also maintain a written record of the Original Issuance
Date, the number of shares of Series A Preferred Stock issued to a Holder and
shall furnish such written record free of charge to any Holder who makes a request therefor.
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SECTION 20. Waiver. Notwithstanding any provision in this Certificate of Designations to the
contrary, any provision contained herein and any right of
the Holders of Series A Preferred Stock granted hereunder may be waived as to all shares of Series A Preferred Stock (and the Holders thereof) upon the
written consent of the Holders of a
majority of the shares of Series A Preferred Stock then outstanding; provided, that any provision contained herein
and any right of the Holders of Series A Preferred Stock granted hereunder that requires the approval of Super Majority Holders may be
waived as to all
shares of Series A Preferred Stock (and the Holders thereof) upon the written consent of the Super Majority Holders.

SECTION 21.
Severability. If any term of the Series A Preferred Stock set forth herein is invalid, unlawful or incapable of being enforced by reason of
any rule of law or public policy, all other terms set forth herein, which can be given effect without
the invalid, unlawful or unenforceable term will,
nevertheless, remain in full force and effect, and no term herein set forth will be deemed dependent upon any other such term, unless so expressed
herein.

SECTION 22. [Reserved].

SECTION 23. No Preemptive
Rights. The Holders shall have no preemptive or preferential rights to purchase or subscribe for any stock, obligations,
warrants or other securities of the Company of any class or series.

SECTION 24. No Other Rights. The Series A Preferred Stock will have no rights, preferences, privileges or voting powers or relative, participating,
optional or other special rights, or qualifications, limitations or restrictions thereof, except as provided in this Certificate of Designations or the Articles
of Incorporation or as provided by applicable law.
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Exhibit A
THERAPEUTICSMD, INC.

CHANGE OF CONTROL REDEMPTION NOTICE

Reference is made to the Certificate of Designation, Preferences and Rights of the Series A Preferred Stock of TherapeuticsMD, Inc. (the “Certificate
of
Designations”). In accordance with and pursuant to the Certificate of Designations, the undersigned hereby elects to require the Company to redeem the
number of shares of Series A Preferred Stock, par value $0.001 per share (the
“Series A Preferred Stock”), of TherapeuticsMD, Inc., a Nevada
corporation (the “Company”), indicated below at a purchase price per share of Series A Preferred Stock, payable in cash, equal to the Change of Control
Purchase Price (as defined in the Certificate of Designations) upon, and subject to the occurrence of, the Change of Control described in the Initial
Change of Control Notice. Each capitalized term used herein that is not otherwise defined shall
have the meaning set forth in the Certificate of
Designations.

Number of shares of Series A Preferred Stock to be redeemed: _____________________
Share certificate no(s). of Series A Preferred Stock to be redeemed: _________________
Tax ID Number (if applicable): ______________________________________________

Please direct the above cash payment to the following name and address:

Name: ______________________________________
Address:
_________________________________________
Telephone Number: ________________________________
Email: __________________________________________
By:
_____________________________________________
Title: ____________________________________________
Dated: ___________________________________________

Payment
Instructions for cash payment:

Account Number: __________________________________
Bank Number: _____________________________________
  
  [NOTE TO HOLDER — THIS FORM MUST BE SENT CONCURRENTLY TO TRANSFER AGENT (IF ANY).] 



ACKNOWLEDGMENT

[The Company hereby acknowledges the attached Change of Control Redemption Notice and will direct the cash payment to the account specified in
such notice.]
 
By:  
Name:  
Title:  
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Exhibit 3.2

THIRD AMENDMENT TO BYLAWS

TherapeuticsMD, Inc., a Nevada corporation (the “Company”), desires to amend its Bylaws.

Article XIII - Inapplicability of NRS 78.378 through 78.3793

Article XIII of the Bylaws shall be deleted in its entirety and replaced with the following:

ARTICLE XIII - (INAPPLICABILITY OF NRS 78.378 THROUGH 78.3793)

Notwithstanding any other provision of these Bylaws to the contrary, the provisions of NRS 78.378 through 78.3793, inclusive, shall not be applicable
to the
Agreement and Plan of Merger Agreement, dated as of May 27, 2022 (the “Merger Agreement”), by and among the Corporation, Athene Parent,
Inc., a Nevada corporation, and Athene Merger Sub, Inc., a Nevada corporation, to the acquisition
of any shares of the Corporation’s capital stock
thereunder or the consummation of any transactions contemplated thereby, including, without limitation, the Offer (as defined therein), and the Merger
(as defined therein), or by the other
documents, instruments and arrangements contemplated by the Merger Agreement.

Notwithstanding any other provision of these Bylaws to the contrary, the
provisions of NRS 78.378 through 78.3793, inclusive, shall not be applicable
to the Subscription Agreement, dated as of July 29, 2022 (the “Subscription Agreement”), by and among the Corporation and Rubric Capital
Management LP, to
the acquisition of any shares of the Corporation’s capital stock thereunder or the consummation of any transactions contemplated
thereby, or by the other documents, instruments and arrangements contemplated by the Subscription Agreement.

* * * * *

Except as expressly amended or
modified by this Third Amendment to Bylaws, all of the terms and conditions of the Bylaws shall remain unchanged
and in full force and effect.

IN WITNESS
WHEREOF, the undersigned officer of the Company hereby certifies that the foregoing Third Amendment to the Bylaws was duly
adopted by the board of directors of the Company effective as of the 29th
day of July, 2022.
 

THERAPEUTICSMD, INC.

/s/ Marlan D. Walker
By:   Marlan D. Walker
Its:   Secretary



Exhibit 10.1

Execution Version

SUBSCRIPTION AGREEMENT

This Subscription Agreement is entered into and dated as of July 29, 2022 (this “Agreement”), by and among
TherapeuticsMD, Inc., a Nevada
corporation with offices located at 951 Yamato Road, Suite 220, Boca Raton, FL 33431 (the “Company”), and Rubric Capital Management LP (on
behalf of certain of its managed or sub-managed funds and accounts, the “Subscriber”). Capitalized terms not defined below shall have the meaning as
set forth in Section 1.1.

RECITALS

A. The
Company and the Subscriber are executing and delivering this Agreement in reliance upon the exemption from securities registration
afforded by Section 4(a)(2) of the Securities Act of 1933, as amended (the “1933 Act”), and Rule
506 of Regulation D (“Regulation D”) as
promulgated by the United States Securities and Exchange Commission (the “Commission”) under the 1933 Act.

B. The Company wishes to issue, sell and deliver to the Subscriber, and the Subscriber desires to purchase and acquire from the Company, upon
the terms and conditions stated in this Agreement, (i) an aggregate of 15,000 shares of the Company’s Series A Preferred Stock, par value $0.001 per
share (the “Preferred Stock”), having the designation, preferences,
voting powers, restrictions, limitations as to dividends, qualifications and terms and
conditions, as specified in the form of Certificate of Designation attached hereto as Annex I (the “Certificate of Designations”), and
(ii) an aggregate of
565,000 shares of the Company’s common stock, par value $0.001 per share (the “Common Stock”).

C. The Preferred Stock and the Common Stock are collectively referred to herein as the “Securities.”

NOW, THEREFORE, IN CONSIDERATION of the mutual covenants contained in this Agreement, and for other good and valuable
consideration, the
receipt and adequacy of which are hereby acknowledged, the Company and the Subscriber, severally and not jointly, agree as follows:

ARTICLE I.
DEFINITIONS

1.1 Definitions. In addition to the terms defined elsewhere in this Agreement, the following terms shall have the meanings set forth in
this
Section 1.1:

“1934 Act” means the Securities Exchange Act of 1934, as amended, and the
rules and regulations promulgated thereunder.

“Affiliate” shall have the meaning ascribed to such term in Rule 405 of
the 1933 Act.

“Annovera” means (a) the ANNOVERA (segesterone acetate/ethinyl estradiol vaginal system) product
approved for commercialization in
the U.S. as of the Closing Date and (b) any other vaginal system being developed or commercialized by the Company (or any Affiliate thereof that is
controlled by the Company), or any of its licensees or sub-licensees (now or in the future) (in the case of such licensees or sub-licensees, solely with
respect to development or commercialization pursuant to agreements with the
Company or any of its Subsidiaries) that contains segesterone acetate
and/or ethinyl estradiol (and in the case of clause (a) and clause (b) above, including any of their respective derivatives, polymorphs, isomers, prodrugs,
metabolites,
esters, salts and other forms, formulations, and methods of delivery thereof), commercialized by the Company (or any Affiliate thereof that
is controlled by the Company), or any of its licensees or
sub-licensees (now or in the future) (in the case of such licensees or sub-licensees, solely with
respect to development or commercialization pursuant to agreements with
the Company or any of its Subsidiaries) in any country of the world under any
brand name for any indication.

“Annovera
Patents” means the U.S. and foreign patents and pending patent applications owned or in-licensed by Company or any of its
Subsidiaries, now or in the future, that relate to, or otherwise may be useful
in connection with, the research, development, manufacture, use, or sale of
Annovera.



“Anti-Terrorism Laws” means any Requirement of Law relating to terrorism or
money laundering, including, without limitation, (a) the
Money Laundering Control Act of 1986 (i.e., 18 U.S.C. §§ 1956 and 1957), (b) the Currency and Foreign Transactions Reporting Act (31 U.S.C. §§
5311-5330 and 12 U.S.C.
§§ 1818(s), 1820(b) and 1951-1959) (the “Bank Secrecy Act”), (c) the USA Patriot Act, (d) the laws, regulations and
Executive Orders administered by the United States Department of the Treasury’s Office of
Foreign Assets Control (“OFAC”), (e) the Comprehensive
Iran Sanctions, Accountability, and Divestment Act of 2010 and implementing regulations by the United States Department of the Treasury, (f) any law
prohibiting or directed
against terrorist activities or the financing of terrorist activities (e.g., 18 U.S.C. §§ 2339A and 2339B), or (g) any similar laws
enacted in the United States or any other jurisdictions in which the parties to this Agreement
operate, as any of the foregoing laws may from time to time
be amended, renewed, extended, or replaced and all other present and future legal requirements of any Governmental Authority governing, addressing,
relating to, or attempting to eliminate,
terrorist acts and acts of war and any regulations promulgated pursuant thereto.

“Authorized Officer” means, as applied
to any Person, any individual holding the position of chairman of the board (if an officer), chief
executive officer, president, secretary, general counsel, or one of its vice presidents (or the equivalent thereof), and such Person’s chief
financial officer
or treasurer or other substantially comparable title.

“Bijuva” means (a) the BIJUVA (estradiol
and progesterone) product approved for commercialization in the U.S. as of the Closing Date,
and (b) any other product being developed or commercialized for the treatment of vasomotor symptoms by the Company (or any Affiliate thereof that is
controlled by the Company), or any of its licensees or sub-licensees (now or in the future) (in the case of such licensees or sub-licensees, solely with
respect to
development or commercialization pursuant to agreements with the Company or any of its Subsidiaries) that contains estradiol and
progesterone (and in the case of clause (a) and clause (b) above, including any of their respective
derivatives, polymorphs, isomers, prodrugs,
metabolites, esters, salts and other forms, formulations, and methods of delivery thereof), commercialized in any country of the world under any brand
name.

“Bijuva Patents” means the U.S. and foreign patents and pending patent applications owned or
in-licensed by Company or any of its
Subsidiaries, now or in the future, that relate to, or otherwise may be useful in connection with, the research, development, manufacture, use, or sale of
Bijuva.

“Blocked Person” means any Person:
 

 

(a) that is publicly identified (i) on the most current list of “Specially Designated Nationals and
Blocked Persons” published by OFAC
or resides, is organized or chartered, or has a place of business in a country or territory subject to OFAC sanctions or embargo
program or (ii) as prohibited from doing business with the United States
under the International Emergency Economic Powers Act,
the Trading With the Enemy Act, or any other Anti-Terrorism Law;

 

  (b) that is owned or controlled by, or that owns or controls, or that is acting for or on behalf of, any Person
described in clause (a) above;
 

  (c) which any Lender is prohibited from dealing or otherwise engaging in any transaction by any Anti-Terrorism Law;
and
 

  (d) that is affiliated or associated with a Person described in clauses (a), (b) or (c) above.

“Business Day” means any day other than Saturday, Sunday or other day on which commercial banks in the
City of New York, New York
are authorized or required by law to remain closed; provided, however, for clarification, commercial banks shall not be deemed to be authorized or
required by law to remain closed due to “stay at
home”, “shelter-in-place”, “non-essential employee” or any other similar orders or restrictions or the
closure of any physical branch locations at the direction of any governmental authority so long as the electronic funds transfer systems (including for
wire transfers) of commercial banks in the City of New York, New York generally are open for use
by customers on such day.
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“Company ESPP” means the TherapeuticsMD, Inc. 2020 Employee Stock Purchase
Plan.

“Contractual Obligation” means, as applied to any Person, any provision of any Security issued by that Person or
of any indenture,
mortgage, deed of trust, contract, license, undertaking, agreement or other instrument to which that Person is a party or by which it or any of its
properties is bound or to which it or any of its properties is subject.

“Designee” means Rubric Capital Management LP.

“Eligible Market” means the Principal Market, the NYSE American, The Nasdaq Global Select Market, The Nasdaq Global Market,
The
Nasdaq Capital Market or The New York Stock Exchange, Inc.

“Employee Benefit Plan” means any “employee benefit
plan” as defined in Section 3(3) of ERISA, other than a Multiemployer Plan,
which is or (if liability to the Company remains) was sponsored, maintained or contributed to by, or required to be contributed by, the Company or any
of its ERISA
Affiliates.

“Environmental Claim” means any complaint, summons, citation, investigation, notice, directive, notice of
violation, order, claim,
demand, action, litigation, judicial or administrative proceeding, judgment, letter or other communication from any Governmental Authority or any
other Person, involving (a) any actual or alleged violation of any
Environmental Law; (b) any Hazardous Material or any actual or alleged Hazardous
Materials Activity; (c) injury to the environment, natural resource, any Person (including wrongful death) or property (real or personal) in connection
with
Hazardous Materials or actual or alleged violations of Environmental Laws; or (d) actual or alleged Releases or threatened Releases of Hazardous
Materials either (i) on, at or migrating from any assets, properties or businesses currently
or formerly owned or operated by the Company or any of its
Subsidiaries or any predecessor in interest, (ii) from adjoining properties or businesses, or (iii) onto any facilities which received Hazardous Materials
generated by the Company
or any of its Subsidiaries or any predecessor in interest.

“Environmental Laws” means any and all current or future
foreign or domestic, federal or state (or any subdivision of either of them),
statutes, ordinances, orders, rules, regulations, judgments, decrees, permits, licenses or binding determinations of any Governmental Authorizations, or
any other
requirements of Governmental Authorities relating to (a) the manufacture, generation, use, storage, transportation, treatment, disposal or
Release of Hazardous Materials; or (b) occupational safety and health, industrial hygiene, land use
or the protection of the environment, human, plant or
animal health or welfare.

“ERISA” means the Employee Retirement
Income Security Act of 1974, as amended from time to time, and any successor thereto.

“ERISA Affiliate” means, as
applied to any Person, (a) any corporation which is a member of a controlled group of corporations within
the meaning of Section 414(b) of the Internal Revenue Code of which that Person is a member; (b) any trade or business (whether
or not incorporated)
which is a member of a group of trades or businesses under common control within the meaning of Section 414(c) of the Internal Revenue Code of
which that Person is a member; and (c) solely for purposes of
Section 412 of the Internal Revenue Code, any member of an affiliated service group
within the meaning of Section 414(m) or (o) of the Internal Revenue Code of which that Person, any corporation described in clause (a) above or
any
trade or business described in clause (b) above is a member.

“ERISA Event” means (a) a “reportable
event” within the meaning of Section 4043(e) of ERISA and the regulations issued thereunder
with respect to any Pension Plan (excluding those for which the provision for thirty day notice to the PBGC has been waived by regulation); (b) the
failure to meet the minimum funding standard of Section 412 of the Internal Revenue Code with respect to any Pension Plan (whether or not waived in
accordance with Section 412(d) of the Internal Revenue Code) or the failure to make by its
due date a required installment under Section 412(m) of the
Internal Revenue Code with respect to any Pension Plan or the failure to make any required contribution to a Multiemployer Plan; (c) the provision by
the administrator of any
Pension Plan pursuant to Section 4041(a)(2) of ERISA of a notice of intent to terminate such plan in a distress termination
described in Section 4041(c) of ERISA; (d) [reserved]; (e) the institution by the PBGC of proceedings to terminate
any Pension Plan, or the
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occurrence of any event or condition which would constitute grounds under ERISA for the termination of, or the appointment of a trustee to administer,
any Pension Plan; (f) the imposition of
liability on the Company or any of its ERISA Affiliates pursuant to Section 4062(e) or 4069 of ERISA or by
reason of the application of Section 4212(c) of ERISA; (g) the withdrawal of the Company or any of its respective ERISA
Affiliates in a complete or
partial withdrawal (within the meaning of Sections 4203 and 4205 of ERISA) from any Multiemployer Plan if there is any potential liability therefor, or
the receipt by the Company or any of its respective ERISA Affiliates
of notice from any Multiemployer Plan that it is in insolvency pursuant to
Section 4245 of ERISA, or that it intends to terminate or has terminated under Section 4041A or 4042 of ERISA; (h) [reserved]; (i) [reserved]; (j)
receipt from the
Internal Revenue Service of notice of the failure of any Pension Plan (or any other Employee Benefit Plan intended to be qualified
under Section 401(a) of the Internal Revenue Code) to qualify under Section 401(a) of the Internal Revenue
Code, or the failure of any trust forming
part of any Pension Plan to qualify for exemption from taxation under Section 501(a) of the Internal Revenue Code; or (k) the imposition of a Lien
pursuant to Section 401(a)(29) or 412(n) of
the Internal Revenue Code or pursuant to ERISA with respect to any Pension Plan on the assets of the
Company.

“FDA”
means the U.S. Food and Drug Administration or any successor thereto.

“FDA Laws” means all applicable statutes, rules,
regulations, standards, guidelines, policies and orders and Requirements of Law
administered, implemented, enforced or issued by FDA or any comparable U.S. Governmental Authority.

“Federal Healthcare Program Laws” means collectively, Medicare or Medicaid statutes, Sections 1128, 1128A, 1128B, 1128C or
1877
of the SSA (42 U.S.C. §§ 1320a-7, 1320a-7a, 1320a-7b and 1320a-7c), the
civil False Claims Act of 1863 (31 U.S.C. § 3729 et seq.), criminal false
claims statutes (e.g., 18 U.S.C. §§ 287 and 1001), the Program Fraud Civil Remedies Act of 1986 (31 U.S.C. § 3801 et seq.), HIPAA, or related
regulations
or other Requirements of Law that directly govern the business of the Company operating within the health care industry, programs of
Governmental Authorities related to FDA Products, or relationships among suppliers, distributors, manufacturers and
patients, and the pricing and sale
thereof.

“Financing Agreement” means that certain Financing Agreement, dated as of
April 24, 2019, by and among the Company, as borrower,
certain subsidiaries of the Company, as guarantors, the lenders from time to time party thereto, and Sixth Street Specialty Lending, Inc. (f/k/a TPG
Specialty Lending, Inc.), as
administrative agent for the lenders thereunder, as may be amended, amended and restated, supplemented or otherwise
modified from time to time.

“Financing Extension” shall have the meaning set forth in Section 6.5(f) hereof.

“GAAP” means United States generally accepted accounting principles in effect as of the date of determination thereof.

“Governmental Authority” shall mean any: (a) nation, state, commonwealth, province, territory, county, municipality,
district or other
jurisdiction of any nature; (b) federal, state, provincial, local, municipal, foreign or other government; (c) governmental or quasi-governmental authority
of any nature (including any governmental division, department,
agency, commission, commissioner, bureau, tribunal, instrumentality, official, ministry,
fund, foundation, center, organization, board, unit, body or Person and any court or other tribunal); or (d) regulatory or self-regulatory organization
(including the Principal Market or other applicable Eligible Market).

“Governmental Authorization” means any permit,
license, authorization, plan, directive, consent order or consent decree of or from any
Governmental Authority.

“Hazardous
Materials” means, regardless of amount or quantity, (a) any element, compound or chemical that is defined, listed or
otherwise classified as a contaminant, pollutant, toxic pollutant, toxic or hazardous substance, extremely hazardous
substance or chemical, hazardous
waste, special waste, or solid waste under Environmental Laws or that is likely to cause immediately, or at some future time, harm to or have an adverse
effect on, the environment or risk to human health or safety,
including, without limitation, any pollutant, contaminant, waste, hazardous waste, toxic
substance or dangerous good which is defined or identified in any Environmental Law and
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which is present in the environment in such quantity or state that it contravenes any Environmental Law; (b) petroleum and its refined products;
(c) polychlorinated biphenyls;
(d) any substance exhibiting a hazardous waste characteristic, including, without limitation, corrosivity, ignitability,
toxicity or reactivity as well as any radioactive or explosive materials; (e) any raw materials, building components
(including, without limitation,
asbestos-containing materials) and manufactured products containing hazardous substances listed or classified as such under Environmental Laws; and
(f) any substance or materials that are otherwise regulated
under Environmental Law.

“Hazardous Materials Activity” means any past, current, proposed or threatened activity, event
or occurrence involving any Hazardous
Materials, including the use, manufacture, possession, storage, holding, presence, existence, location, Release, threatened Release, discharge, placement,
generation, transportation, processing, construction,
treatment, abatement, removal, remediation, disposal, disposition or handling of any Hazardous
Materials, and any corrective action or response action with respect to any of the foregoing.

“HIPAA” means the Health Insurance Portability and Accountability Act of 1996, the Health Information Technology for Economic
and
Clinical Health Act (Title XIII of the American Recovery and Reinvestment Act of 2009).

“Imvexxy” means (a) the
IMVEXXY (estradiol vaginal inserts) product approved for commercialization in the U.S. as of the Closing
Date, and (b) any other vaginal product being developed or commercialized for the treatment of vaginal atrophy by the Company (or any
Affiliate
thereof that is controlled by the Company), or any of its licensees or sub-licensees (now or in the future) (in the case of such licensees or sub-licensees,
solely with respect to development or commercialization pursuant to agreements with the Company or any of its Subsidiaries) that contains estradiol as
the sole active ingredient (and in the case of clause (a) and clause (b) above,
including any of their respective derivatives, polymorphs, isomers,
prodrugs, metabolites, esters, salts and other forms, formulations, and methods of delivery thereof), commercialized in any country of the world under
any brand name.

“Imvexxy Patents” means the U.S. and foreign patents and pending patent applications owned or
in-licensed by Company or any of its
Subsidiaries, now or in the future, that relate to, or otherwise may be useful in connection with, the research, development, manufacture, use, or sale of
Imvexxy.

“Lien” means any mortgage, deed of trust, lien, charge, claim, encumbrance, security interest, right of first refusal,
preemptive right or
other restrictions of any kind.

“Margin Stock” has the meaning specified in Regulation U of the
Board of Governors of the Federal Reserve System as in effect from
time to time.

“Material Regulatory Liabilities” means
(a)(i) any Liabilities arising from the violation of FDA Laws, Public Health Laws, Federal
Health Care Program Laws, including FDA Laws and Federal Health Care Program Laws, or necessary to remedy any violation of any terms or
conditions applicable
to any Registrations), including, but not limited to, withdrawal of approval, recall, revocation, suspension, import detention and
seizure of any Product, and (ii) any loss of recurring annual revenues as a result of any loss, suspension or
limitation of any Registrations, which, in the
case of the foregoing clauses (i) and (ii), individually or in the aggregate, could not reasonably be expected to result in a Material Adverse Effect or
(b) any Material Adverse Effect.

“Multiemployer Plan” means any Employee Benefit Plan which is a “multiemployer plan” as defined in
Section 3(37) of ERISA.

“OFAC” has the meaning specified in the definition of “Anti-Terrorism Laws”.

“OFAC Sanctions Programs” means (a) the Requirements of Law and Executive Orders administered by OFAC, including but not
limited to, Executive Order No. 13224, and (b) the list of Specially Designated Nationals and Blocked Persons administered by OFAC, in each case, as
renewed, extended, amended, or replaced.
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“Organizational Documents” means (a) with respect to any corporation,
its certificate or articles of incorporation or organization, as
amended, and its by-laws, as amended, (b) with respect to any limited partnership, its certificate of limited partnership, as amended, and
its partnership
agreement, as amended, (c) with respect to any general partnership, its partnership agreement, as amended, and (d) with respect to any limited liability
company, its articles of organization, as amended, and its operating
agreement, as amended.

“OTCBB” shall mean the
over-the-counter electronic bulletin board market.

“Pension Plan” means any Employee Benefit Plan, other than a Multiemployer Plan, which is subject to Section 412 of the
Internal
Revenue Code or Section 302 of ERISA.

“Person” means an individual or corporation, partnership, trust,
incorporated or unincorporated association, joint venture, limited liability
company, joint stock company, government (or an agency or subdivision thereof) or other entity of any kind.

“Principal Market” means The Nasdaq Stock Market LLC.

“Proceeding” means any action, suit, proceeding (whether administrative, judicial or otherwise), governmental investigation
or arbitration
(whether or not purportedly on behalf of the Company or any of its Subsidiaries) at law or in equity, or before or by any Governmental Authority,
domestic or foreign (including any Environmental Claims) or other regulatory body or any
mediator or arbitrator, whether pending or, to the knowledge
of the Company or any of its Subsidiaries, threatened in writing against the Company or any of its Subsidiaries or any property of the Company or any
of its Subsidiaries.

“Product Patents” means the Annovera Patents, Bijuva Patents and Imvexxy Patents.

“Products” means Annovera, Bijuva and Imvexxy.

“Public Health Laws” means all Requirements of Law applicable to the business of the Company and relating to the procurement,
development, clinical and non-clinical evaluation, product approval or licensure, manufacture, production, analysis, distribution, dispensing,
importation, exportation, use, handling, quality, sale, labeling,
promotion, or post market requirements of any drug, biologic or other product subject to
regulation under the Federal Food, Drug, and Cosmetic Act (21 U.S.C. et seq.) and the Public Health Service Act (42 U.S.C. et seq.) and the regulations
promulgated by the FDA at Title 21 of the Code of Federal Regulations.

“Registrable Securities” means (i) the
Common Stock Acquired Shares, (ii) any shares issuable upon any stock split, stock dividend,
recapitalization or similar event with respect to such Common Stock Acquired Shares and (iii) any other dividend or other distribution with
respect to,
conversion or exchange of, or in replacement of, such Common Stock Acquired Shares.

“Registrations” shall
mean all authorizations, approvals, licenses, permits, certificates, or exemptions of or issued by any Governmental
Authority (including pre-market approval applications,
pre-market notifications, investigational new drug applications, product recertifications,
manufacturing approvals and authorizations, pricing and reimbursement approvals, labeling approvals or their foreign
equivalent), and all applications
for any of the foregoing; provided that they are required and necessary for the operation of the business of the Company in connection with the use and
sale of Products.

“Regulatory Action” means an administrative or regulatory enforcement action, proceeding or investigation, warning letter,
untitled letter,
Form 483 inspectional observations or other written notice by a Governmental Authority of an FDA violation, recall, seizure, Section 305 notice or
other similar written communication, or consent decree, issued by the FDA.

“Release” means any release, spill, emission, leaking, pumping, pouring, injection, escaping, deposit, disposal, discharge,
dispersal,
dumping, leaching or migration of any Hazardous Material into the indoor or outdoor environment (including the abandonment or disposal of any
barrels, containers or other closed receptacles containing any Hazardous Material), including
the movement of any Hazardous Material through the air,
soil, surface water or groundwater.
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“Requirements of Law” means, with respect to any Person, collectively, the
common law and all federal, state, provincial, local, foreign,
multinational or international laws, statutes, codes, treaties, rules and regulations, orders, judgments, writs, injunctions, decrees (including
administrative or judicial precedents or
authorities) and requirements of, any Governmental Authority, in each case having the force of law and
appropriate jurisdiction over and that are applicable to and binding upon such Person or any of its property or to which such Person or any of its
property is subject.

“Resale Registration Statement” means any registration statement required to be filed by
Section 5.1 hereof, and shall include any
preliminary prospectus, final prospectus, exhibit or amendment included in or relating to such registration statements.

“Rule 158” means Rule 158 under the 1933 Act, as amended from time to time, or any similar rule or regulation adopted by the
Commission having substantially the same effect.

“SEC Reports” shall mean all reports, schedules, forms, applications
and other documents, together with any amendments required to be
made with respect thereto, required to be filed by the Company under the 1933 Act and the 1934 Act, including pursuant to Section 13(a) or 15(d)
thereof, for the two
(2) years preceding the date hereof (or such shorter period as the Company was required by law or regulation to file such materials).

“Subsidiary” means, with respect to any Person, any corporation, partnership, limited liability company, association, joint
venture or other
business entity of which more than 50% of the total voting power of shares of stock or other ownership interests entitled (without regard to the
occurrence of any contingency) to vote in the election of the Person or Persons
(whether directors, managers, trustees or other Persons performing
similar functions) having the power to direct or cause the direction of the management and policies thereof is at the time owned or controlled, directly or
indirectly, by that Person
or one or more of the other Subsidiaries of that Person or a combination thereof; provided, in determining the percentage of
ownership interests of any Person controlled by another Person, no ownership interest in the nature of a “qualifying
share” of the former Person shall be
deemed to be outstanding.

“Tax” means any present or future tax, levy, impost,
duty, assessment, charge, fee, deduction or withholding (including backup
withholding), imposed by any Governmental Authority, including all interest, penalties, additions to tax or other liabilities with respect thereto.

“Trading Day” means any day on which the Common Stock is traded on the Principal Market, or, if the Principal Market is not
the
principal trading market for the Common Stock, then on the principal securities exchange or securities market on which the Common Stock is then
traded.

“Transaction Documents” means this Agreement, the Certificate of Designations, and any other documents, certificates, letters
of
instruction, or agreements executed or delivered in connection with the transactions contemplated hereby.

ARTICLE II.
PURCHASE AND SALE

2.1
Purchase and Sale of the Securities. Subject to the terms and conditions of this Agreement, the Subscriber agrees to purchase from the
Company, and the Company agrees to sell and issue to the Subscriber, at the Closing, (i) 15,000 shares of
the Preferred Stock (the “Preferred Stock
Acquired Shares”), for a purchase price per Preferred Stock Acquired Share equal to $822.21 and an aggregate purchase price of $12,333,200 (the
“Preferred Stock Purchase
Price”), and (ii) 565,000 shares of Common Stock (the “Common Stock Acquired Shares” and, together with the
Preferred Stock Acquired Shares, the “Acquired Securities”), for a purchase price per Common Stock
Acquired Share equal to $4.72 and an aggregate
purchase price of $2,666,800 (such aggregate purchase price, the “Common Stock Purchase Price”, and together with the Preferred Stock Purchase
Price, the “Purchase
Price”). The purchase and sale of the Acquired Securities pursuant to this Section 2.1 is referred to as the “Purchase”.
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2.2 Closing. The closing of the Purchase pursuant to the terms of this Agreement (the
“Closing”) shall occur contemporaneously with the
execution of this Agreement and shall take place remotely by electronic transfer of Closing documentation (the date on which the Closing occurs, the
“Closing Date”).

2.3 Form of Payment. On the Closing Date,

(a) the Company shall deliver to the Subscriber (i) the Acquired Securities, free and clear of all Liens, except restrictions imposed by
the
Certificate of Designations, applicable securities laws and the provisions of this Agreement, and (ii) evidence of the issuance of the Acquired Securities,
credited to book entry accounts maintained by the transfer agent of the Company with
respect to the Common Stock Acquired Shares, and such other
documents, certificates and agreements as required pursuant to the terms of this Agreement; and

(b) the Subscriber shall pay the Purchase Price to the Company, by wire transfer in immediately available U.S. federal funds, to the account
designated by the Company in writing.

ARTICLE III.
REPRESENTATIONS AND WARRANTIES

3.1 Representations and Warranties of the Company. The Company hereby represents and warrants as of the date hereof and as of the
Closing
Date (except for representations and warranties that speak as of a specific date, which shall be made as of such date) to the Subscriber, except as set
forth in the Schedules delivered herewith:

(a) Authorization; Enforcement. The Company has the requisite corporate power and authority to enter into and to consummate the
transactions
contemplated by each of the Transaction Documents and otherwise to carry out its respective obligations hereunder and thereunder. Other than the
Required Approvals (as defined in Section 3.1(c)), the execution
and delivery by the Company of each of the Transaction Documents to which it is a
party and the consummation by it of the transactions contemplated hereunder and thereunder have been duly authorized by all necessary action on the
part of the Company
and no further consent or action is required by the Company, or its board of directors or stockholders. Each Transaction Document
has been (or upon delivery will have been) duly executed by the Company, and, when delivered in accordance with the
terms hereof, will constitute the
valid and binding obligation of the Company, enforceable against the Company, in accordance with its terms, except as such enforceability may be
limited by general principles of equity or applicable bankruptcy,
insolvency, reorganization, moratorium, liquidation or similar laws relating to, or
affecting generally, the enforcement of applicable creditors’ rights and remedies and except as rights to indemnification and to contribution may be
limited by
federal or state securities law.

(b) No Conflicts. The execution, delivery and performance of the Transaction Documents by the
Company and the consummation by the
Company of the transactions contemplated hereby and thereby (including, without limitation, the issuance of the Securities) do not and will not
(i) conflict with or violate any provision of the Company’s
or any of its Subsidiaries’ certificate or articles of incorporation, bylaws or other
organizational or charter documents, (ii) conflict with, or constitute a default (or an event that with notice or lapse of time or both would become a
default) under, result in the creation of any Lien upon any of the properties or assets of the Company or any of its Subsidiaries, or give to others any
rights of termination, amendment, acceleration or cancellation (with or without notice, lapse of
time or both) of, any agreement, credit facility, debt or
other instrument (evidencing a Company or a Company Subsidiary’s debt or otherwise) or other understanding to which the Company any of its
Subsidiaries is a party or by which any
property or asset of the Company or any of its Subsidiaries is bound or affected, or (iii) result in a violation of
any law, rule, regulation, order, judgment, injunction, decree or other restriction of any Governmental Authority to which the
Company or a Company
Subsidiary is subject (including, without limitation, foreign, federal and state securities laws and regulations and the rules and regulations of the
Principal Market), or by which any property or asset of the Company or a
Company Subsidiary is bound or affected; except in the case of clause (ii) or
(iii) above, as would not, reasonably be expected to, (x) have or result in a material adverse effect on the legality, validity, binding effect or
enforceability
of any Transaction Document, (y) have or result in a material adverse effect on the business operations, properties, assets, condition
(financial or otherwise) or liabilities of the Company and its Subsidiaries, taken as a whole, or
(z) have or result in a material adverse effect on the
Company’s authority or ability to perform fully on a timely basis its obligations under any Transaction Document (any of (x), (y) or (z), a “Material
Adverse Effect”).
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(c) Material Adverse Effect. Since March 31, 2022, other than as disclosed in
its SEC Reports, or as otherwise disclosed to the Subscriber, no
event, circumstance or change has occurred or has resulted in, either in any case or in the aggregate, a Material Adverse Effect.

(d) Proceedings, etc. As of the Closing Date, there are no Proceedings that (i) relate to any Transaction Document or the
transactions contemplated
hereby or thereby or (ii) individually or in the aggregate, could materially impair the Company’s and its Subsidiaries’ respective rights, powers or
remedies with respect to applicable Products or would
otherwise reasonably be expected to have a Material Adverse Effect. Neither Company nor any of
its Subsidiaries is in violation of or in default with respect to any final judgments, writs, injunctions, decrees, rules, laws or regulations of any
Governmental Authority having appropriate jurisdiction except to the extent such violation or default could not reasonably be expected to result in a
Material Adverse Effect.

(e) Filings, Consents and Approvals. Neither the Company nor any Company Subsidiary is required to obtain any consent, waiver,
authorization,
permit or order of, give any notice to, or make any filing or registration with, any Governmental Authority or other Person in connection with the
execution, delivery and performance by the Company of the Transaction Documents, other
than (i) the filing by the Company of a Notice of Sale of
Securities on Form D with the Commission under Regulation D and state and applicable Blue Sky filings, (ii) any filings required in order to comply
with the rules and regulations of
the Principal Market, (iii) the filing of a Current Report on Form 8-K, or the disclosure required thereby in another
filing, with the Commission and (iv) the filing of the Certificate of
Designations with the Secretary of State of the State of Nevada (collectively, but
excluding the foregoing clauses (i) through (iv), the “Required Approvals”). All Required Approvals have been obtained or effected on or prior
to the
Closing Date, and neither the Company nor any Company Subsidiary are aware of any facts or circumstances which might prevent the Company or any
Company Subsidiary from obtaining or effecting any of the registration, application or filings
contemplated by the Transaction Documents. The
Company is not in violation of any material requirements of the Principal Market and the issuance of the Securities as contemplated hereby will not
violate any rules of the Principal Market or give the
Principal Market any cause to take any action to delist the Common Stock.

(f) Issuance of the Securities. The issuance of the
Securities is duly authorized and, upon issuance in accordance with the terms of the Transaction
Documents, the Securities will be validly issued free from all preemptive or similar rights, taxes, Liens (other than Liens under the 1933 Act and
applicable Blue Sky laws) and charges with respect to the issue thereof. Subject to the accuracy of the representations and warranties of the Subscriber
in this Agreement, the offer and issuance by the Company of the Securities is exempt from
registration under the 1933 Act.

(g) Capitalization. The number of shares and type of all authorized, issued and outstanding
capital stock of the Company has been set forth in the
SEC Reports and has changed since the date set forth in the most recent applicable SEC Report only to reflect exercises of stock options and other
convertible securities that have not been
required to be reported by the Company under the 1934 Act and the issuance of any Common Stock under the
Company ESPP. Without limiting the foregoing, as of the date hereof, immediately prior to the issuance of the Securities, the authorized capital
stock of
the Company consists of (i) 12,000,000 shares of Common Stock, of which 8,859,892 shares are issued and outstanding, 205,600 shares are reserved for
issuance pursuant to issued and outstanding options, 101,044 shares are reserved for
issuance pursuant to issued and outstanding warrants, 412,872
shares are reserved for issuance pursuant to securities (other than the aforementioned options) exercisable or exchangeable for, or convertible into,
shares of Common Stock, 254,657
shares are reserved for issuance under the Company’s 2019 Stock Incentive Plan, and 96,010 shares are reserved for
issuance under the Company’s 2020 Employee Stock Purchase Plan; and (ii) 10,000,000 shares of preferred stock, par value
$0.001 per share, of which
no shares are outstanding. Other than as stated in the immediately preceding sentence, the Company does not have any outstanding securities that are
exercisable or exchangeable for, or convertible into, shares of Common
Stock. All of such outstanding shares are duly authorized and have been, or
upon issuance will be, validly issued and are fully paid and nonassessable. No securities of the Company are entitled to preemptive or similar rights, and
no Person has any
right of first refusal, preemptive right, right of participation, or any similar right to participate in the transactions contemplated by the
Transaction Documents. There are no securities or instruments containing anti-dilution or similar
provisions that will be triggered by the issuance of the
Securities. The Company does not have any stock appreciation rights or “phantom stock” or similar plans or agreements currently outstanding except as
disclosed above. The Acquired
Securities (i) will be, when issued, duly authorized and validly issued, fully paid and nonassessable and issued in
compliance with all applicable federal and state securities laws, (ii) will be issued free and clear of all Liens, except
for those imposed by the Certificate
of Designations, the provisions of this Agreement, the 1933 Act and any applicable securities laws, and (iii) will not be subject to preemptive rights of
any other stockholders of the Company.
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(h) Certain Fees. No brokerage or finder’s fees or commissions are or will be
payable by the Subscriber to any broker, financial advisor or
consultant, finder, placement agent, investment banker, bank or other Person with respect to the transactions contemplated by this Agreement as a result
of an agreement entered into by
the Company.

(i) Private Placement; No Integrated Offering; No General Solicitation; No Disqualification Events. Assuming in part
the accuracy of the
Subscriber’s representations and warranties set forth in Section 3.2(c)-(g), (i) no registration under the 1933 Act is required for the offer and sale of the
Securities by the Company to the
Subscriber under the Transaction Documents, and (ii) the issuance and sale of the Securities hereunder does not
contravene the rules and regulations of the Principal Market. Assuming in part the accuracy of the Subscriber’s representations
and warranties set forth
in Section 3.2, neither the Company, the Company Subsidiaries, any of their respective Affiliates, nor any Person acting on their behalf has, directly or
indirectly, made any offers or sales of any
Company security or solicited any offers to buy any security, under circumstances that would require
registration of the issuance of any of the Securities under the 1933 Act, whether through integration with prior offerings or otherwise or cause
this
offering of the Securities to require approval of stockholders of the Company for purposes of the 1933 Act or any applicable stockholder approval
provisions, including, without limitation, under the rules and regulations of any exchange or
automated quotation system on which any of the securities
of the Company are listed or designated. Neither the Company, the Company Subsidiaries nor their Affiliates, nor any Person acting on its or their
behalf, has engaged in any form of general
solicitation or general advertising (within the meaning of Regulation D) in connection with the offer or sale
of the Securities. With respect to Securities to be offered and sold hereunder in reliance on Rule 506(b) under the 1933 Act
(“Regulation D
Securities”), none of the Company, any of its predecessors, any affiliated issuer, any director, executive officer, other officer of the Company
participating in the offering hereunder, any beneficial owner of 20% or
more of the Company’s outstanding voting equity securities, calculated on the
basis of voting power, nor any promoter (as that term is defined in Rule 405 under the 1933 Act) connected with the Company in any capacity at the
time of sale, nor
any other Person covered by Rule 506(d) (each, an “Issuer Covered Person” and, together, “Issuer Covered Persons”) is or has been
subject to any of the “Bad Actor” disqualifications described in Rule
506(d)(1)(i) to (viii) under the 1933 Act (a “Disqualification Event”), except for a
Disqualification Event covered by Rule 506(d)(2) or (d)(3). The Company has determined that no Issuer Covered Person is subject to a
Disqualification
Event. The Company has complied, to the extent applicable, with its disclosure obligations under Rule 506(e), and has furnished to the Subscriber a
copy of any disclosures provided thereunder. No Person has been or will be paid
(directly or indirectly) remuneration for solicitation of Subscriber or
potential purchasers in connection with the sale of any Regulation D Securities.

(j) Application of Takeover Protections. The Company and its Board of Directors have taken all necessary action, if any, in order to
render
inapplicable any control share acquisition, interested stockholder, business combination, poison pill (including any distribution under a rights agreement,
or similar arrangement or plan) or other similar anti-takeover provision under the
Company’s articles of incorporation and bylaws, each as amended, that
is or could become applicable to the Subscriber as a result of the Subscriber and the Company fulfilling their obligations or exercising their rights under
the Transaction
Documents, including without limitation as a result of the Company’s issuance of the Securities and the Subscriber’s ownership of the
Securities. The Company and its Board of Directors have taken all necessary action, if any, in order to
render inapplicable any stockholder rights plan or
similar arrangement now in effect relating to accumulations of beneficial ownership of shares of Common Stock or a change in control of the Company
or any Company Subsidiary.

(k) Transfer Taxes. On the Closing Date, all stock transfer or other taxes (other than income or similar taxes) which are required to be
paid in
connection with the sale and transfer of the Securities to be sold to the Subscriber hereunder will be, or will have been, fully paid or provided for by the
Company, and all laws imposing such taxes will be or will have been complied with.

(l) Investment Company Status. Neither the Company nor any Company Subsidiary is, and upon consummation of the sale of the
Securities, will
not be, an “investment company,” a company controlled by an “investment company” or an “affiliated person” of, or “promoter” or “principal
underwriter” for, an “investment
company” as such terms are defined in the Investment Company Act of 1940, as amended.
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(m) U.S. Real Property Holding Corporation. The Company is not and has never been a
U.S. real property holding corporation within the meaning
of Section 897 of the Internal Revenue Code of 1986, as amended, and the Company shall so certify upon any Subscriber’s request.

(n) Payment of Taxes. All U.S. federal and material state and local income tax returns and other material reports of Company and its
Subsidiaries
required to be filed by any of them have been timely filed, all such tax returns are true, complete and correct in all material respects, and all U.S. federal
and material state and local Taxes shown as due and payable on such tax
returns and all assessments, fees and other governmental charges upon
Company and its Subsidiaries and upon their respective properties, assets, income, businesses and franchises which are due and payable have been paid
when due and payable, except
to the extent such violation or default could not reasonably be expected to result in a Material Adverse Effect. Company
knows of no proposed Tax assessment against the Company or any of its Subsidiaries which is not being actively contested by the
Company or such
Subsidiary in good faith and by appropriate proceedings; provided, such reserves or other appropriate provisions, if any, as shall be required in
conformity with GAAP shall have been made or provided therefore.

(o) Environmental Matters. In each case of the following sub-clauses (a)-(d), except as any such
failure or exception to the applicable
representation and warranty would not reasonably be expected to result in a Material Adverse Effect:
 

  a. No Environmental Claim has been asserted against the Company or any predecessor in interest nor has the Company
received notice
of any threatened or pending Environmental Claim against the Company or any predecessor in interest.

 

  b. There has been no Release of Hazardous Materials and there are no Hazardous Materials present in violation of
Environmental Law
at any of the properties currently owned or operated by the Company.

 

  c. The operation of the business of, and each of the properties owned or operated by Company is in compliance with
all Environmental
Laws.

 

  d. The Company holds and is in compliance Governmental Authorizations required under any Environmental Laws in
connection with
the operations carried on by it and the properties owned or operated by it.

(p) No Defaults.
Neither the Company nor any of its Subsidiaries (a) is in default in the performance, observance or fulfillment of any of the
obligations, covenants or conditions contained in any of its Contractual Obligations, and (b) no condition exists
which, with the giving of notice or the
lapse of time or both, could constitute such a default, except , in each case of the foregoing subclauses (a)-(b), where the consequences, direct or
indirect, of such default or defaults, if any, could not
reasonably be expected to have a Material Adverse Effect.

(q) Margin Stock. Neither the Company nor any of its Subsidiaries is
engaged principally, or as one of its important activities, in the business of
extending credit for the purpose of purchasing or carrying any Margin Stock. No part of the proceeds of the Securities issued to the Company will be
used to purchase or
carry any such Margin Stock or to extend credit to others for the purpose of purchasing or carrying any such Margin Stock or for any
purpose that violates, or is inconsistent with, the provisions of Regulation T, U or X of the Board of Governors of
the Federal Reserve System.

(r) Employee Benefit Plans. No ERISA Event has occurred or is reasonably expected to occur that would
reasonably be expected to result in a
Material Adverse Effect.

(s) Compliance with Statutes, etc. Each of the Company and its
Subsidiaries is in compliance with (i) its Organizational Documents and (ii) all
Requirements of Law in respect of the conduct of its business and the ownership of its property, except such
non-compliance that, individually or in the
aggregate, could not reasonably be expected to result in a Material Adverse Effect.
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(t) Intellectual Property.
 

  a. Each of the Company and its Subsidiaries own, or hold licenses or rights in, all trademarks, trade secrets,
trade names, copyrights,
and patents, and licenses that are necessary to the conduct of its business as currently conducted.

 

 

b. To the best of the Company’s knowledge and except as would not reasonably be material to the Company,
taken as a whole, there is
no opposition, interference, reexamination, derivation or other post-grant proceeding, injunction, claim, suit, action, subpoena,
hearing, inquiry, investigation (by the International Trade Commission or otherwise),
complaint, arbitration, mediation, demand,
decree or other dispute, disagreement, proceeding or claim (collectively, “Disputes”) that is pending or currently threatened in
writing, that challenges the scope, validity,
enforceability, ownership, or inventorship of the Product Patents. Company and its
Subsidiaries have not received any written notice that there is any, and to the knowledge of the Authorized Officers of the Company
and its Subsidiaries there is no,
Person who is or claims to be an inventor under any of the Product Patents who is not a named
inventor thereof.

 

 

c. To the best of the Company’s knowledge and except as would not reasonably be material to the Company,
taken as a whole, there is
no past, pending or threatened, and no event has occurred or circumstance exists that (with or without notice or lapse of time, or
both) could reasonably be expected to give rise to or serve as a basis for any, action,
suit, or proceeding, or any investigation or
written claim by any Person that claims or alleges that the manufacture, use, marketing, sale, offer for sale, importation or
distribution of any Product, once marketed, does or could infringe on any
patent or other intellectual property rights of any other
Person or constitute misappropriation of any other Person’s trade secrets or other intellectual property rights anywhere in the world.

(u) Insurance. Each of the Company and its Subsidiaries (i) maintains insurance to such extent and against such risks, as is
customary with
companies in the same or similar businesses, (ii) is covered by workmen’s compensation insurance in the amount required by applicable law,
(iii) maintains commercial general liability insurance, which shall include
product liability insurance, in the amount customary with companies in the
same or similar business against claims for personal injury or death on properties owned, occupied or controlled by it, and (iv) maintains such other
insurance as may be
required by any Governmental Authority.

(v) PATRIOT ACT and FCPA. To the extent applicable, the Company is in compliance in all
material respects with (i) the laws, regulations and
Executive Orders administered by OFAC, and (ii) the Bank Secrecy Act, as amended by the Uniting and Strengthening America by Providing
Appropriate Tools Required to Intercept and
Obstruct Terrorism (USA PATRIOT Act ) of 2001 (the “PATRIOT Act”). Neither the Company nor any of
their officers, directors, employees, agents or shareholders acting on the Company’s behalf shall use the proceeds received from
the issuance of the
Securities to make any payments, directly or indirectly (including through any third party intermediary), to any Foreign Official in violation of the
United States Foreign Corrupt Practices Act of 1977, as amended (the
“FCPA”). Neither the Company nor any Affiliates of the Company that are
controlled by the Company, is in violation of any Anti-Terrorism Law or engages in or conspires to engage in any transaction that evades or avoids, or
has the
purpose of evading or avoiding, or attempts to violate, any of the Anti-Terrorism Laws. Neither the Company, nor any Affiliates of the Company
that are controlled by the Company, or their respective agents acting or benefiting in any capacity in
connection with the Securities or other transactions
hereunder, is a Blocked Person. Neither the Company, nor any of its agents acting in any capacity in connection with the Securities or other transactions
hereunder (i) conducts any business
or engages in making or receiving any contribution of funds, goods or services to or for the benefit of any Blocked
Person, or (ii) deals in, or otherwise engages in any transaction relating to, any property or interests in property blocked
pursuant to any OFAC Sanctions
Programs.

(w) Use of Proceeds. The proceeds from the Securities shall be used solely for general
corporate purposes and shall not be used for any other
purpose, including the prepayment of the indebtedness outstanding under the Financing Agreement.
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(x) Regulatory Compliance.
 

 

a. Each of the Company and its Subsidiaries have all necessary Registrations from the FDA, or any other
Governmental Authority
required to conduct their respective businesses as currently conducted, except where the failure to have all such Registrations would
not reasonably be expected to, individually or in the aggregate, result in Material
Regulatory Liabilities. Each of such Registrations
is valid and subsisting in full force and effect, except such Registrations that, individually or in the aggregate, could not reasonably
be expected to result in a Material Regulatory Liability. To
the knowledge of the Company and its Subsidiaries, neither the FDA nor
any comparable Governmental Authority is considering limiting, suspending, or revoking such Registrations or changing the
marketing classification or labeling of any Products
under such Registrations. To the knowledge of the Company and its
Subsidiaries, there is no known false or materially misleading information or significant omission in any Product application or other
written notification, submission or report to
the FDA or any comparable Governmental Authority that was not corrected by
subsequent submission, and all such applications, notifications, submissions and reports provided by the Company and its
Subsidiaries were true, complete, and correct in all
material respects as of the date of submission or subsequent submission to FDA
or any comparable Governmental Authority. The Company and its Subsidiaries have not failed to fulfill and perform their material
obligations which are due under each such
Registration, and, no event has occurred or condition or state of facts exists which would
constitute a breach or default under any such Registration, in each case that would reasonably be expected to cause the revocation,
termination or suspension
or material limitation of any such Registration, except where the failure to have all such Registrations
could not reasonably be expected to, individually or in the aggregate, result in any Material Regulatory Liability. To the knowledge
of the
Company and its Subsidiaries, any third party that develops, researches, manufactures, commercializes, distributes, sells or
markets Products pursuant to an agreement with the Company or its Subsidiaries (a “Company Partner”) is in
compliance with all
Registrations from the FDA and any comparable Governmental Authority insofar as they pertain to Products, and each such
Company Partner is in compliance with applicable Public Health Laws, except where the failure to so be in
compliance would not
reasonably be expected to, individually or in the aggregate, result in Material Regulatory Liabilities.

 

 
b. Each of the Company and its Subsidiaries is in compliance, and has been in compliance, with all Public Health
Laws, except to the

extent that any such non-compliance, individually or in the aggregate, could not reasonably be expected to result in Material
Regulatory Liabilities.

 

 

c. To the extent applicable, all Products designed, developed, investigated, manufactured, prepared, assembled,
packaged, tested,
labeled, distributed, sold, marketed or delivered by or on behalf of the Company or any of its Subsidiaries, that are subject to the
jurisdiction of the FDA have been and are being designed, developed, investigated, manufactured,
prepared, assembled, packaged,
tested, labeled, distributed, sold, marketed or delivered in compliance in all material respects with the Public Health Laws, except
where such non-compliance, individually or in
the aggregate, could not reasonably be expected to result in a Material Regulatory
Liability. To the knowledge of the Company and its Subsidiaries, there are no defects in the design or technology embodied in any
Products that are reasonably
expected to prevent the safe and effective performance of any such Product for its intended use (other
than such limitations specified in the applicable package insert), except for such defects that would not reasonably be expected to,
individually
or in the aggregate, result in Material Regulatory Liabilities or other Liabilities. None of the Products has been the
subject of any products liability or warranty action against Company or its Subsidiaries, except such action that, individually or
in
the aggregate, could not reasonably be expected to result in a Material Regulatory Liability.

 

 

d. Neither the Company nor any of its Subsidiaries is currently subject to any Regulatory Action, except such
Regulatory Actions that,
individually or in the aggregate, could not reasonably be expected to result in a Material Regulatory Liability, and, to the knowledge
of the Company and its Subsidiaries, no such Regulatory Action has been threatened by a
Governmental Authority in writing. In
addition, and without limitation on the foregoing, neither the Company nor any of its Subsidiaries has received any written notice
from the FDA alleging material
non-compliance with any Public Health Law, except such non-compliance that, individually or in the
aggregate, could not reasonably be expected to result in a Material
Regulatory Liability.
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e. (y) neither the Company nor any of its Subsidiaries has received any written notice from the FDA alleging
material noncompliance
with any Public Health Law, including without limitation any Form FDA 483, notice of inspectional observation, notice of adverse
finding, notice of violation, warning letters, untitled letters or other notices from the FDA,
except such non-compliance that,
individually or in the aggregate, could not reasonably be expected to result in a Material Regulatory Liability, and (z) to the
knowledge of the Company and its
Subsidiaries, no Company Partner has received any written notice from the FDA alleging
material noncompliance with any Public Health Law, including without limitation any Form FDA 483, notice of inspectional
observation, notice of adverse finding,
notice of violation, warning letters, untitled letters or other notices from the FDA relating to
such Company Partner’s work for the Company or such Subsidiary, except such non-compliance that,
individually or in the
aggregate, could not reasonably be expected to result in a Material Regulatory Liability. No Product has been seized, withdrawn,
recalled, detained, or subject to a suspension (other than in the ordinary course of business) of
research, manufacturing, distribution
or commercialization activity, except such action that, individually or in the aggregate, could not reasonably be expected to result in
a Material Regulatory Liability.

(y) Health Care Regulatory Laws.
 

 

a. Neither the Company nor its Subsidiaries, nor, to their knowledge, any officer, director, managing employee or
agent (as those terms
are defined in 42 C.F.R. § 1001.1001) thereof, is a party to, or bound by, any written order, individual integrity agreement, corporate
integrity agreement or other formal written agreement with any Governmental Authority
concerning their compliance with Federal
Health Care Program Laws, except such agreements that, individually or in the aggregate, could not reasonably be expected to result
in a Material Regulatory Liability.

 

 

b. None of the Company and its Subsidiaries, nor, to their knowledge, any officer, director, managing employee or
agent (as those
terms are defined in 42 C.F.R. § 1001.1001) thereof, except for the following that, individually or in the aggregate, could not
reasonably be expected to result in a Material Regulatory Liability: (w) has been charged with
or convicted of any criminal offense
relating to the delivery of an item or service under any Federal Health Care Program; (x) has had a civil monetary penalty assessed
against it, him or her under Section 1128A of the SSA; (y) has
been listed on the U.S. General Services Administration published list
of parties excluded from federal procurement programs and non-procurement programs; or (z) to the knowledge of the Company and
its
Subsidiaries, is the target or subject of any current or potential investigation relating to any of the foregoing or any Federal Health
Care Program-related offense. None of the Company and its Subsidiaries, nor, to their knowledge, any officer,
director, managing
employee or agent (as those terms are defined in 42 C.F.R. § 1001.1001) thereof has been debarred, excluded, disqualified or
suspended from participation in any Federal Health Care Program or under any FDA Laws (including 21
U.S.C. § 335a).

 

 

c. To the knowledge of the Company and its Subsidiaries, no person has filed or has threatened to file against the
Company or any of
its Subsidiaries, an action relating to any FDA Law, Public Health Law or Federal Health Care Program Law under any
whistleblower statute, including without limitation, under the False Claims Act of 1863 (31 U.S.C. § 3729 et
seq.), except where
such filing or action that, individually or in the aggregate, could not reasonably be expected to result in a Material Regulatory
Liability.

 

 
d. Each of the Company and its Subsidiaries is in compliance in all material respects with HIPAA, and the
provisions of all business

associate agreements (as such term is defined by HIPAA) to which it is a party, and has implemented reasonably adequate policies,
procedures and training
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  designed to assure continued compliance and to detect non-compliance, except where the failure to implement such policies,
procedures, and training would
not reasonably be expected to have, individually or in the aggregate, a Material Adverse Effect.

(z) Listing and
Maintenance Requirements. The Common Stock is registered pursuant to Section 12(b) of the 1934 Act and listed on the Principal
Market. The registration of the Common Stock under the 1934 Act has not been terminated and the Common Stock has
not been delisted from the
Principal Market, and the Company has taken no action with the Principal Market designed to, or which to the knowledge of the Company is reasonably
likely to have the effect of, terminating the registration of the Common
Stock under the 1934 Act or delisting the Common Stock from the Principal
Market, nor has the Company received any notification that the Commission or the Principal Market is contemplating terminating such registration or
listing. The Company is in
compliance in all material respects with the listing and maintenance requirements of the Principal Market applicable to it for
the continued trading of its Common Stock on the Principal Market.

3.2 Representations and Warranties of the Subscriber. The Subscriber hereby represents and warrants as of the date hereof and as of the
Closing
Date (except for representations and warranties that speak as of a specific date, which shall be made as of such date) to the Company as follows:

(a) Organization; Authority. The Subscriber is an entity duly organized, validly existing and in good standing under the laws of the
jurisdiction of
its organization with the requisite power and authority to enter into and to consummate the transactions contemplated by the Transaction Documents and
otherwise to carry out its obligations hereunder and thereunder. The execution,
delivery and performance by the Subscriber of the Transaction
Documents to which it is a party has been duly authorized by all necessary action on the part of the Subscriber. Each of the Transaction Documents to
which the Subscriber is a party has
been duly executed by the Subscriber and, when delivered by the Subscriber in accordance with the terms hereof,
will constitute the valid and legally binding obligation of the Subscriber, enforceable against it in accordance with its terms, except
as such
enforceability may be limited by general principles of equity or applicable bankruptcy, insolvency, reorganization, moratorium, liquidation or similar
laws relating to, or affecting generally, the enforcement of applicable creditors’
rights and remedies.

(b) No Conflicts. The execution, delivery and performance of the Transaction Documents by the Subscriber and
the consummation by the
Subscriber of the transactions contemplated hereby and thereby do not and will not (i) conflict with or violate any provision of the Subscriber’s
certificate or articles of incorporation, bylaws or other
organizational or charter documents, (ii) conflict with, or constitute a default (or an event which
with notice or lapse of time or both would become a default) under, or give to others any rights of termination, amendment, acceleration or
cancellation
of, any agreement, indenture or instrument to which the Subscriber is a party or by which any property or asset of the Subscriber is bound or affected, or
(iii) result in a violation of any law, rule, regulation, order, judgment,
injunction, decree or other restriction of any Governmental Authority to which the
Subscriber is subject (including, without limitation, foreign, federal and state securities laws and regulations); except in the case of clause (ii) or (iii)
above, as would not, reasonably be expected to have, individually or in the aggregate, a material adverse effect on the ability of the Subscriber to
perform its obligations thereunder.

(c) Investment Intent. The Subscriber is acquiring the Securities as principal for its own account for investment purposes and not with
a view to
distributing or reselling such Securities or any part thereof in violation of applicable securities laws, without prejudice, however, to the Subscriber’s
right at all times to sell or otherwise dispose of all or any part of such
Securities in compliance with applicable federal and state securities laws. Nothing
contained herein shall be deemed a representation or warranty by the Subscriber to hold the Securities for any period of time. Notwithstanding the
foregoing, the
Subscriber understands that the Securities have not been registered under the 1933 Act, and therefore the Securities may not be sold,
assigned or transferred unless pursuant to (i) an effective registration statement under the 1933 Act with
respect thereto or (ii) an available exemption
from the registration requirements of the 1933 Act. The Subscriber has been advised or is aware of the provisions of Rule 144 promulgated under the
1933 Act (or a successor rule thereto)
(collectively, “Rule 144”) as in effect from time to time, which permit limited resale of shares purchased in a
private placement subject to the satisfaction of certain conditions.

(d) Subscriber Status. At the time the Subscriber was offered the Securities, it was, and at the date hereof it is, an “accredited
investor” as defined
in Rule 501(a) under the 1933 Act.
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(e) Experience of the Subscriber. The Subscriber, either alone or together with its
representatives, has such knowledge, sophistication and
experience in business and financial matters so as to be capable of evaluating the merits and risks of the prospective investment in the Securities, and has
so evaluated the merits and risks of
such investment. The Subscriber is able to bear the economic risk of an investment in the Securities and, at the
present time, is able to afford a complete loss of such investment.

(f) General Solicitation. The Subscriber is not purchasing the Securities as a result of any advertisement, article, notice or other
communication
regarding the Securities published in any newspaper, magazine or similar media or broadcast over television or radio or presented at any seminar or, to
the Subscriber’s knowledge, any other general solicitation or general
advertisement.

(g) Access to Data. The Subscriber has received and reviewed information about the Company and has had an
opportunity to discuss the
Company’s business, management and financial affairs with its management and to review the Company’s facilities. The Subscriber acknowledges that
it has been afforded (i) the opportunity to ask such
questions as it has deemed necessary of, and to receive answers from, representatives of the Company
concerning the terms and conditions of the offering of the Securities and the merits and risks of investing in the Securities; (ii) access to
information
about the Company and its respective financial condition, results of operations, business, properties, management and prospects sufficient to enable it to
evaluate its investment; and (iii) the opportunity to obtain such additional
information that the Company possesses or can acquire without unreasonable
effort or expense that is necessary to make an informed investment decision with respect to the investment. In deciding to enter into this Agreement and
the transactions
contemplated hereby, the Subscriber has not relied upon any representations and warranties other than the express representations and
warranties contained herein. The foregoing, however, does not limit or modify the representations and warranties
made by the Company in this
Agreement or any other provision in this Agreement or the right of the Subscriber to rely thereon. The Subscriber has sought such accounting, legal and
tax advice as it has considered necessary to make an informed
decision with respect to its acquisition of the Securities.

(h) Transfer or Resale. The Subscriber understands that: (i) the
Securities have not been and are not being registered under the 1933 Act or any
state securities laws, and may not be offered for sale, sold, assigned or transferred unless (A) subsequently registered thereunder, (B) the Subscriber shall
have delivered to the Company (if requested by the Company) an opinion of counsel to the Subscriber, reasonably satisfactory to the Company as to
such counsel and to the form of opinion, to the effect that such Securities may be sold, assigned or
transferred without registration under the applicable
requirements of the 1933 Act; provided, however, that O’Melveny & Myers LLP shall be deemed reasonably satisfactory to the Company; provided,
further,
that no such opinion shall be required to sell, assign or otherwise transfer all or any portion of such Securities to an Affiliate of the holder of the
Securities, or (C) the Subscriber provides the Company with assurance reasonably
satisfactory to the Company that such Securities can be sold, assigned
or transferred pursuant to Rule 144 or to an accredited investor in a private transaction exempt from the registration requirements of the 1933 Act;
(ii) any sale of the
Securities made in reliance on Rule 144 may be made only in accordance with the terms of Rule 144; and (iii) neither the Company
nor any other Person is under any obligation to register the Securities under the 1933 Act or any state securities
laws or to comply with the terms and
conditions of any exemption thereunder.

(i) Reliance on Exemptions. The Subscriber understands
that the Securities are being offered and sold to it in reliance on specific exemptions from
the registration requirements of United States federal and state securities laws and that the Company is relying in part upon the truth and accuracy of,
and
the Subscriber’s compliance with, the representations, warranties, agreements, acknowledgements and understandings of such Subscriber set forth
herein in order to determine the availability of such exemptions and the eligibility of the
Subscriber to acquire the Securities.

(j) No Governmental Review. The Subscriber understands that no United States federal or state
agency or any other government or governmental
agency has passed on or made any recommendation or endorsement of the Securities or the fairness or suitability of the investment in the Securities nor
have such authorities passed upon or endorsed the
merits of the offering of the Securities.

(k) Legends. The Subscriber understands that the certificates or other instruments
representing the Securities shall bear a restrictive legend in
substantially the following form (and a stop-transfer order may be placed against transfer of such stock certificates):
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THE SECURITIES REPRESENTED BY THIS CERTIFICATE HAVE NOT BEEN REGISTERED UNDER THE
SECURITIES
ACT OF 1933, AS AMENDED, OR APPLICABLE STATE SECURITIES LAWS. THE SECURITIES MAY NOT BE OFFERED
FOR SALE, SOLD, TRANSFERRED OR ASSIGNED IN THE ABSENCE OF (A) AN EFFECTIVE REGISTRATION
STATEMENT FOR THE SECURITIES UNDER THE SECURITIES
ACT OF 1933, AS AMENDED, OR (B) AN OPINION OF
COUNSEL SELECTED BY THE HOLDER, IN A FORM REASONABLY SATISFACTORY TO THE COMPANY, THAT
REGISTRATION IS NOT REQUIRED UNDER SAID ACT. NOTWITHSTANDING THE FOREGOING, THE SECURITIES
MAY BE PLEDGED IN
CONNECTION WITH A BONA FIDE MARGIN ACCOUNT OR OTHER LOAN OR FINANCING
ARRANGEMENT SECURED BY THE SECURITIES.

The legend set forth above shall be removed
and the Company shall issue a certificate without such legend to the holder of the Securities upon which it
is stamped or issue to such holder by electronic delivery at the applicable balance account at The Depository Trust Company
(“DTC”), if (i) such
Securities are registered for resale under the 1933 Act and the holder has delivered to the Company a representation that such Securities have been sold
pursuant to such registration statement, or
(ii) in connection with a sale, assignment or other transfer, such holder provides the Company with an opinion
of counsel, reasonably satisfactory to the Company as to such counsel and to the form of opinion, to the effect that such sale,
assignment or transfer of
the Securities may be made (or was made, as applicable under Rule 144) without registration under the applicable requirements of the 1933 Act;
provided, however, that O’Melveny & Myers LLP shall
be deemed reasonably satisfactory to the Company; provided, further, that no such opinion shall
be required to sell, assign or otherwise transfer all or any portion of such Securities to an Affiliate of the holder of the Securities.
The Company shall be
responsible for the fees of its transfer agent and all DTC fees associated with such issuance.

The Company acknowledges and agrees
that the Subscriber shall not make nor has made any representations or warranties with respect to the
transactions contemplated hereby or by any other Transaction Document other than those specifically set forth in
Section 3.2.

ARTICLE IV.
OTHER AGREEMENTS OF THE PARTIES

4.1 Pledge. The Company acknowledges and agrees that the Subscriber may from time to time pledge or grant a security interest in some
or all of
the Securities in connection with a bona fide margin agreement secured by the Securities and, if required under the terms of such agreement, the
Subscriber may transfer pledged or secured Securities to the pledgees or secured parties. Such
a pledge or transfer would not be subject to approval of
the Company and no legal opinion of the pledgee, secured party or pledgor shall be required in connection therewith. Further, no notice shall be required
of such pledge. At the
Subscriber’s expense, the Company will execute and deliver such reasonable documentation as a pledgee or secured party of
Securities may reasonably request in connection with a pledge or transfer of the Securities.

4.2 Integration. The Company shall not, and shall use its reasonable best efforts to ensure that no Affiliate of the Company shall,
sell, offer for sale
or solicit offers to buy or otherwise negotiate in respect of any security (as defined in Section 2 of the 1933 Act) that would be integrated with the offer
or sale of the Securities in a manner that would require the
registration under the 1933 Act of the sale of the Securities to the Subscriber or that would be
integrated with the offer or sale of the Securities for purposes of the rules and regulations of the Principal Market.

4.3 Listing of Additional Shares Notification. To the extent the Company has not done so prior to the date of this Agreement, the
Company shall
promptly submit to the Principal Market a listing of additional shares notification with respect to the Common Stock Acquired Shares.

4.4 Form D and Blue Sky. The Company shall file a Form D with respect to the Securities as required under Regulation D. The Company
shall, on
or before the Closing Date, take such action as the Company shall reasonably determine is necessary in order to obtain an exemption for, or to, qualify
the Securities for sale to the Subscriber at the Closing pursuant to this Agreement
under applicable securities or “Blue Sky” laws of the states of the
United
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States (or to obtain an exemption from such qualification), and shall provide evidence of any such action so taken to the Subscriber on or prior to the
Closing Date. Without limiting any other
obligation of the Company under this Agreement, the Company shall timely make all filings and reports
relating to the offer and sale of the Securities required under all applicable securities laws (including, without limitation, all applicable
federal securities
laws and all applicable “Blue Sky” laws), and the Company shall comply with all applicable federal, state and local laws, statutes, rules, regulations and
the like relating to the offering and sale of the Securities to
the Subscriber.

4.5 No Additional Preferred Stock.

(a) For so long as any shares of the Preferred Stock are outstanding, and without the prior affirmative vote or written consent from the Super
Majority Holders (as defined in the Certificate of Designations), voting as a separate class, the Company shall not issue any additional shares of Series A
Preferred Stock.

(b) In the event the Company desires to issue additional shares of equity securities (including without limitation, Common Stock and/or
Preferred
Stock), for so long as any shares of the Preferred Stock are outstanding, (i) for each Financing Extension, the Subscriber shall have the right of first
refusal to purchase such additional shares on the same terms as the Securities
issued on the Closing Date; provided, however, in the event any such
issuance would be in different form than as contemplated by this Agreement or cause the Subscriber to be the beneficial owner of more than 19.9% of
the Common Stock (as calculated
by appliable law and the rules of the Principal Market), then the terms of such new issuance shall be set to reasonably
provide the same economics to Subscriber as would have been achieved by acquiring both shares of Preferred Stock and Common Stock
on the terms of
the Securities; provided, that if the Subscriber does not exercise its right under the clause (i) for the first Financing Extension, any future right of first
refusal shall be governed by clause (ii) of this Section, and
(ii) for any other such equity financing, the Subscriber shall have the right of first refusal to
purchase such additional shares on the same terms as the Securities as those offered to a bona fide third party investor. The Company will give
the
Subscriber no less than ten (10) days’ notice of its intention to issue equity securities per above, and the Subscriber shall have five (5) days to provide
notice to the Company of its acceptance. In the event the Subscriber does
not exercise its right pursuant to clause (ii) above within such time, the
Company shall be able to issue and sell equity securities to such bona fide third party investor on the same terms as were offered to the Subscriber for
twenty
(20) days before being required to re-offer to the Subscriber.

4.6 Indemnification. In
consideration of the Subscriber’s execution and delivery of the Transaction Documents and acquiring the Securities
thereunder and in addition to all of the Company’s other obligations under the Transaction Documents, the Company shall
defend, protect, indemnify
and hold harmless the Subscriber and all of their shareholders, partners, members, officers, directors, employees and investors and any of the foregoing
Persons’ agents or other representatives (including, without
limitation, those retained in connection with the transactions contemplated by this
Agreement) (collectively, the “Indemnitees”) from and against any and all actions, causes of action, suits, claims, losses, costs, penalties, fees,
liabilities
and damages, and expenses in connection therewith (irrespective of whether any such Indemnitee is a party to the action for which indemnification
hereunder is sought), and including reasonable attorneys’ fees and disbursements (the
“Indemnified Liabilities”), incurred by any Indemnitee as a
result of, or arising out of, or relating to (a) any misrepresentation or breach of any representation or warranty made by the Company in the Transaction
Documents,
(b) any breach of any covenant, agreement or obligation of the Company contained in the Transaction Documents, or (c) any cause of
action, suit or claim brought or made against such Indemnitee by a third party (including for these purposes
a derivative action brought on behalf of the
Company) and arising out of or resulting from (i) the execution, delivery, performance or enforcement of the Transaction Documents, or (ii) the status of
the Subscriber as an investor in the
Company pursuant to the transactions contemplated by the Transaction Documents. For the avoidance of doubt,
clauses (a) and (b) of the preceding sentence are intended to apply, and shall apply, to direct claims asserted by the Subscriber
against the Company as
well as any third party claims asserted by an Indemnitee (other than the Subscriber) against the Company. To the extent that the foregoing undertaking
by the Company may be unenforceable for any reason, the Company shall make
the maximum contribution to the payment and satisfaction of each of
the Indemnified Liabilities which is permissible under applicable law. NOTWITHSTANDING ANYTHING TO THE CONTRARY IN ANY
TRANSACTION DOCUMENT, THE COMPANY SHALL HAVE NO OBLIGATION TO
ANY INDEMNITEE HEREUNDER WITH RESPECT TO
(I) ANY INDEMNIFIED LIABILITIES TO THE EXTENT SUCH INDEMNIFIED LIABILITIES ARISE FROM THE GROSS NEGLIGENCE OR
WILLFUL MISCONDUCT, AS DETERMINED BY A COURT OF COMPETENT JURISDICTION IN A FINAL ORDER
SUBJECT TO NO
FURTHER APPEAL,
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OF THAT INDEMNITEE OR ANY OF ITS AFFILIATES OR (II) ANY SPECIAL, PUNITIVE OR CONSEQUENTIAL DAMAGES RELATING TO
ANY TRANSACTION DOCUMENT OR ARISING OUT OF ITS ACTIVITIES IN CONNECTION
HEREWITH OR THEREWITH (WHETHER
BEFORE OR AFTER THE CLOSING DATE).

ARTICLE V.
REGISTRATION RIGHTS

5.1 The
Company shall: (a) file a Resale Registration Statement (the “Mandatory Registration Statement”) with the Commission on or before
the date 120 days following the Closing Date (the “Filing Date”) to register all
of the Registrable Shares on Form S-3 under the 1933 Act (providing for
shelf registration of such Registrable Shares under Commission Rule 415), with such selling holders as the Subscriber may designate. In
the event that
Form S-3 is not available for the registration of the Registrable Shares, the Company shall register the resale of the Registrable Shares on Form S-1; and
(b) use its commercially reasonable efforts to cause such Mandatory Registration Statement to be declared effective within 45 days following the Filing
Date (or, in the event the Staff reviews and has written comments to the Mandatory
Registration Statement, within 120 days following the Filing Date),
such efforts to include, without limiting the generality of the foregoing, preparing and filing with the Commission any financial statements or other
information that is required to
be filed prior to the effectiveness of such Mandatory Registration Statement.

5.2 For each registration statement covering the Registrable
Securities, the Company shall provide to the Subscriber, without charge, at least one
conformed copy of such registration statement and any amendments thereto (including financial statements and schedules, documents incorporated or
deemed to be
incorporated therein by reference, and all exhibits), such documents to be provided promptly after their filing with the Commission.

5.3
For each registration statement covering the Registrable Securities, the Company shall promptly deliver to the Subscriber, without charge, as
many copies of the prospectus and each amendment or supplement thereto as it may reasonably request; and
the Company hereby consents to the use of
each such prospectus and each amendment or supplement thereto by the Subscriber in connection with the offer and sale of the Registrable Securities
covered by such prospectus and any amendment or supplement
thereto.

5.4 In connection with each registration statement covering the Registrable Securities, the Company shall, prior to any public
offering of
Registrable Securities, use its commercially reasonable efforts to (i) register or qualify or cooperate with the Subscriber in connection with the
registration or qualification (or exemption from such registration or qualification)
of such Registrable Securities for offer and sale under the securities
laws of such jurisdictions within the United States as the Subscriber reasonably requests in writing and (ii) keep each such registration or qualification
(or exemption
therefrom) effective during the period that the registration statement is effective and perform or do any and all other acts or things
necessary or advisable to enable the disposition in such jurisdictions of those Registrable Securities covered by
the registration statement; provided,
however, that the Company shall not be required (i) to qualify generally to do business in any jurisdiction where it is not then so qualified, (ii) to take
any action that would subject it to general
service of process in any jurisdiction where it is not then so subject or (iii) to subject the Company to any
material tax in any jurisdiction where it is not then so subject.

5.5 In connection with each registration statement covering the Registrable Securities, the Company shall use its commercially reasonable
efforts
to cause all Registrable Securities relating to such registration statement to be listed or quoted on the OTCBB or any securities exchange, quotation
system or other market on which similar securities issued by the Company are then listed or
quoted.

5.6 In connection with each registration statement covering the Registrable Securities, the Company shall comply in all material
respects with all
applicable rules and regulations of the Commission and make generally available to its security holders an earnings statement satisfying the provisions
of Section 11(a) of the 1933 Act and Rule 158 not later than 45 days after
the end of any 12-month period (or 90 days after the end of any 12-month
period if such period is a fiscal year) commencing on the first day of the first fiscal quarter
of the Company after the effective date of such registration
statement.
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5.7 In connection with each registration statement covering the Registrable Securities, the
Subscriber shall be required to furnish to the Company
information regarding the Subscriber and the distribution of such Registrable Securities as is required by law to be disclosed in the registration
statement, and the Company may exclude from
such registration the Registrable Securities if the Subscriber fails to furnish such information within a
reasonable time prior to the filing of such registration statement or any supplemented prospectus and/or amended registration statement.

5.8 All fees and expenses incident to the performance of or compliance with this Agreement by the Company shall be borne by the Company,
whether or not a registration statement becomes effective and whether or not any Registrable Securities are sold pursuant to such registration statement.
Such fees and expenses shall include, without limitation, (A) all registration and filing
fees (including, without limitation, fees and expenses with respect
to filings required to be made with the Commission and in compliance with state securities laws, including fees and disbursements of counsel for the
Subscriber in connection with
state qualifications of the Registrable Securities and any determination of the eligibility of the Registrable Securities for
investment under the laws of such jurisdictions), (B) printing expenses (including, without limitation, expenses of
printing certificates for the
Registrable Securities and of printing prospectuses), (C) messenger, telephone and delivery expenses, (D) fees and disbursements of counsel for the
Company, (v) 1933 Act liability insurance, if the Company so
desires such insurance, and (E) fees and expenses of all other persons or entities retained
by the Company in connection with the consummation of the transactions contemplated by this Agreement, including, without limitation, the
Company’s
independent public accountants (including any costs associated with the delivery by independent public accountants of a comfort letter or
comfort letters). In addition, the Company shall be responsible for all of its internal expenses incurred in
connection with the consummation of the
transactions contemplated by this Agreement (including, without limitation, all salaries and expenses of its officers and employees performing legal or
accounting duties), the expense of any annual audit, and
the fees and expenses incurred in connection with the listing or quoting of the Registrable
Securities on the OTCBB or any securities exchange, quotation system or other market on which Registrable Securities are required to be listed or
quoted.

ARTICLE VI.
CLOSING
DELIVERABLES

6.1 Closing Deliverables of the Company. At the Closing, the Company shall deliver to the Subscriber the following:

(a) Representations and Warranties; Certificates. The representations and warranties of the Company shall be true and correct in
all material
respects as of the date when made and as of the Closing Date as though made at that time (except for representations and warranties that speak as of a
specific date which shall be true and correct as of such specified date) and the
Company shall have performed, satisfied and complied in all material
respects with the covenants, agreements and conditions required by the Transaction Documents to be performed, satisfied or complied with by the
Company at or prior to the Closing
Date. The Subscriber shall have received a certificate, executed by the Chief Executive Officer of the Company,
dated as of the Closing Date, to the foregoing effect and as to such other matters as may be reasonably requested by the Subscriber, in
the form attached
hereto as Exhibit A. In addition, the Subscriber shall have received a certificate, executed by the Secretary or other applicable officer of the Company,
dated as of the Closing Date, as to the resolutions consistent with
Section 3.1(a) as adopted by the Company’s Board of Directors in a form reasonably
acceptable to the Subscriber and the incumbency and specimen signature of each officer of the Company who may sign this Agreement and the other
Transaction
Documents, in the form attached hereto as Exhibit B.

(b) Certificate of Designations. The Company shall have delivered to
the Subscriber a copy of the Certificate of Designations that has been filed
with the Nevada Secretary of State.

(c) Amended
Bylaws. An Amendment to the Bylaws of the Company, adopted and approved by the Board of Directors of the Company, which
renders the provisions of Nevada’s acquisition of controlling interest statutes (NRS 78.378 through 78.3793, inclusive)
not applicable to the
consummation of any transaction contemplated hereby.

(d) Transaction Documents. The Company shall have duly
executed and delivered to the Subscriber each of the Transaction Documents to which
it is a party.
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(e) Legal Opinion. The Subscriber shall have received the opinion of (i) DLA
Piper LLP (US), the Company’s outside counsel, and (ii) Greenberg
Traurig, LLP, the Company’s Nevada counsel, in each case, dated as of the Closing Date and in form and substance reasonably acceptable to the
Subscriber.

(f) Financing Agreement Extension. An Amendment to the Financing Agreement which extends the maturity date of the loans thereunder to at
least September 30, 2022, with two (2) Company options to extend an additional month per option with an additional equity capital raise (which may be
preferred equity) of $7.0 million per month-extension (each a “Financing
Extension”).

(g) Business Plan. The Subscriber shall have received a business plan of the Company, in form and substance
reasonably satisfactory to the
Subscriber, that provides for adequate capitalization of the Company until at least September 30, 2022 and with an ability to continue beyond that date
for at least two (2) more months with a net cash usage
of less than $7.0 million a month.

(h) Payment of fees and expenses. The Company shall have reimbursed the Designee or its
designee(s) the costs and expenses in accordance with
Section 7.1 below.

ARTICLE VII.
MISCELLANEOUS

7.1 Fees and
Expenses. The Company shall reimburse the Designee or its designee(s) (in addition to any other expense amounts paid to the
Subscriber prior to the date of this Agreement) for all reasonable and documented actual costs and expenses incurred in
connection with the transactions
contemplated by the Transaction Documents (including all reasonable and documented fees and disbursements of third-party diligence consultants and
legal counsel in connection therewith and documentation and
implementation of the transactions contemplated by the Transaction Documents) on or
prior to the Closing, up to an amount of $375,000 plus out-of-pocket expenses, which
amount shall be paid by the Company at the Closing. The
Company shall pay, and hold the Subscriber harmless against, any liability, loss or expense (including, without limitation, reasonable attorney’s fees and
out-of-pocket expenses) arising in connection with any claim relating to any placement agent’s fees, financial advisory fees, or broker’s commissions
(other than for any Persons engaged by the
Subscriber) relating to or arising out of the transactions contemplated hereby as a result of an agreement
entered into by the Company. Except as otherwise set forth in the Transaction Documents, each party to this Agreement shall bear its own
expenses in
connection with the sale of the Securities to the Subscriber.

7.2 Entire Agreement; Amendments. This Agreement and the
other Transaction Documents supersede all other prior oral or written agreements
between the Subscriber, the Company, their affiliates and Persons acting on their behalf with respect to the matters discussed herein, and this Agreement,
the other
Transaction Documents and the instruments referenced herein and therein contain the entire understanding of the parties with respect to the
matters covered herein and therein and, except as specifically set forth herein or therein, neither the
Company nor the Subscriber makes any
representation, warranty, covenant or undertaking with respect to such matters. No provision of this Agreement may be amended other than by an
instrument in writing signed by the Company and the Subscriber, and
any amendment to this Agreement made in conformity with the provisions of this
Section 7.2 shall be binding on the Subscriber. No provision hereof may be waived other than by an instrument in writing signed by the party
against
whom enforcement is sought. The Company has not, directly or indirectly, made any agreements with the Subscriber relating to the terms or conditions
of the transactions contemplated by the Transaction Documents except as set forth in the
Transaction Documents. Without limiting the foregoing, the
Company confirms that, except as set forth in this Agreement, the Subscriber has not made any commitment or promise or has any other obligation to
provide any financing to the Company or
otherwise. No consideration shall be offered or paid to any Person to amend or consent to a waiver or
modification of any provision of any of the Transaction Documents unless the same consideration (other than the reimbursement of legal fees) also
is
offered to all of the parties to the Transaction Documents.

7.3 Notices. Any notices, consents, waivers or other communications
required or permitted to be given under the terms of this Agreement must be
in writing and will be deemed to have been delivered: (a) upon delivery, when delivered personally; (b) upon confirmation of delivery, when sent by
electronic
mail; or (c) upon delivery or refusal of delivery when sent via a nationally recognized overnight delivery service, in each case properly
addressed to the party to receive the same. The addresses, facsimile numbers and email addresses for such
communications shall be:
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If to the Company:

  

TherapeuticsMD, Inc.
951 Yamato Road, Suite
220
Boca Raton, FL 33431
Attention: General
Counsel

With a copy (for information purposes only) to:

  

DLA Piper LLP (US)
200 South Biscayne
Boulevard
Suite 2500
Miami, FL 33131
Attention: Joshua M. Samek, Esq.

If to the Subscriber:

  

Rubric Capital Management LP
155 E 44th Street
New York, NY 10017

With a copy (for information purposes only) to:

  

O’Melveny & Myers LLP
Times
Square Tower
7 Times Square
New York, NY 10036
Attention: Daniel Shamah, Esq.; David J. Johnson, Jr., Esq.

or such other address as may be designated in writing hereafter, in the same manner, by such Person by two (2) Business
Days’ prior notice to the other
party in accordance with this Section 7.3. Written confirmation of receipt (i) given by the recipient of such notice, consent, waiver or other
communication, or (ii) provided
by a courier or overnight courier service shall be rebuttable evidence of personal service or receipt from a nationally
recognized overnight delivery service in accordance with clause (a) or (c) above, respectively.

7.4 Construction. The headings herein are for convenience only, do not constitute a part of this Agreement and shall not be deemed to
limit or
affect any of the provisions hereof. No specific representation or warranty shall limit the generality or applicability of a more general representation or
warranty. The parties agree that each of them and/or their respective counsel has
reviewed and had an opportunity to revise the Transaction Documents
and, therefore, the normal rule of construction to the effect that any ambiguities are to be resolved against the drafting party shall not be employed in the
interpretation of the
Transaction Documents or any amendments hereto.

7.5 Successors and Assigns. This Agreement shall be binding upon and inure to the
benefit of the parties and their successors and permitted
assigns. The Company may not assign this Agreement or any rights or obligations hereunder without the prior written consent of the Subscriber, except
in connection with a Change of Control
(as defined in the Certificate of Designations). The Subscriber may assign its rights under this Agreement to any
Person to whom the Subscriber assigns or transfers any Securities, provided such transferee (i) agrees in writing in favor of the
Company to be bound,
with respect to the transferred Securities, by the provisions hereof and of the applicable Transaction Documents that apply to the “Subscriber” and (ii) is
not a Disqualified Institution (as defined in the
Financing Agreement). Notwithstanding anything to the contrary herein, Securities may be pledged to
any Person in connection with a bona fide margin account or other loan or financing arrangement secured by such Securities.

7.6 No Third-Party Beneficiaries. This Agreement is intended for the benefit of the parties hereto and their respective successors and
permitted
assigns and is not for the benefit of, nor may any provision hereof be enforced by, any other Person, except that each Indemnitee is an intended third
party beneficiary of Section 4.5 and may enforce the
provisions of such Sections directly against the parties with obligations thereunder.

7.7 Governing Law; Venue; Waiver of Jury
Trial. This Agreement and the Securities shall be governed by and construed and enforced in
accordance with, and all questions concerning the construction, validity, interpretation and performance of this Agreement and the Securities shall be
governed by the internal laws of the State of New York, without giving effect to any choice of law or conflict of law provision or rule (whether of the
State of New York or
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any other jurisdictions) that would cause the application of the laws of any jurisdictions other than the State of New York (except for matters governed
by corporate law in the State of Nevada).
The Company and the Subscriber, by acceptance thereof, agrees that all legal proceedings concerning the
interpretations, enforcement and defense of the transactions contemplated by this Agreement and the Securities (whether brought against any such
party
or its respective affiliates, directors, officers, stockholders, employees or agents) shall be commenced exclusively in the state and federal courts sitting in
the City of New York, Borough of Manhattan. The Company and the Subscriber, by
acceptance thereof, hereby irrevocably submits to the exclusive
jurisdiction of the state and federal courts sitting in the City of New York, Borough of Manhattan for the adjudication of any dispute hereunder or in
connection herewith or with any
transaction contemplated hereby or discussed herein (including with respect to the enforcement of this Agreement or
Preferred Stock) and hereby irrevocably waives and agrees not to assert in any suit, action or proceeding, any claim that it is not
personally subject to the
jurisdiction of any such court, that such suit, action or proceeding is brought in an inconvenient forum or that the venue of such suit, action or
proceeding is improper. THE COMPANY AND THE SUBSCRIBER, BY ACCEPTANCE
THEREOF, HEREBY IRREVOCABLY WAIVES
ANY RIGHT IT MAY HAVE TO, AND AGREES NOT TO REQUEST, A JURY TRIAL FOR THE ADJUDICATION OF ANY DISPUTE
HEREUNDER OR IN CONNECTION WITH OR ARISING OUT OF THIS AGREEMENT OR ANY TRANSACTION CONTEMPLATED
HEREBY OR
THEREBY.

7.8 Survival. The representations, warranties, agreements and covenants contained herein shall survive the Closing.

7.9 Execution. This Agreement may be executed in two or more counterparts, all of which when taken together shall be considered one
and the
same agreement and shall become effective when counterparts have been signed by each party and delivered to the other party, it being understood that
both parties need not sign the same counterpart. In the event that any signature is
delivered by facsimile transmission or by an e-mail which contains a
portable document format (.pdf) filed of an executed signature page, such signature page shall create a valid and binding obligation of the
party
executing (or on whose behalf such signature is executed) the same with the same force and effect as if such signature page were an original thereof.

7.10 Severability. If any provision of a Transaction Document is prohibited by law or otherwise determined to be invalid or
unenforceable by a
court of competent jurisdiction, the provision that would otherwise be prohibited, invalid, or unenforceable shall be deemed amended to apply to the
broadest extent that it would be valid and enforceable, and the invalidity or
unenforceability of such provision shall not affect the validity of the
remaining provisions of the Transaction Document so long as the Transaction Document as so modified continues to express, without material change,
the original intentions of the
parties as to the subject matter hereof or thereof and the prohibited nature, invalidity or unenforceability of the provision(s)
in question does not substantially impair the respective expectations or reciprocal obligations of the parties or the
practical realization of the benefits that
would otherwise be conferred upon the parties. The parties will endeavor in good faith negotiations to replace the prohibited, invalid, or unenforceable
provision(s) with a valid provision(s), the effect of
which comes as close as possible to that of the prohibited, invalid or unenforceable provision(s).

7.11 Rescission and Withdrawal
Right. Notwithstanding anything to the contrary contained in (and without limiting any similar provisions of) the
Transaction Documents, whenever the Subscriber exercises a right, election, demand or option under a Transaction Document and the
Company does
not timely perform its related obligations within the periods therein provided, then the Subscriber may rescind or withdraw, in its sole discretion from
time to time upon written notice to the Company, any relevant notice, demand or
election in whole or in part without prejudice to its future actions and
rights.

7.12 Remedies. In addition to being entitled to
exercise all rights provided herein or granted by law, including recovery of damages, the Company
and the Subscriber, by acceptance thereof, will be entitled to specific performance under the Transaction Documents. Any Person having any rights
under
any provision of any Transaction Document shall be entitled to enforce such rights specifically (without posting a bond or other security), to
recover damages by reason of any breach of any provision of the Transaction Document and to exercise all
other rights granted by law. Furthermore, the
Company and the Subscriber, by acceptance thereof, recognize that in the event that it fails to perform, observe, or discharge any or all of its obligations
under the Transaction Documents, any remedy at
law may prove to be inadequate relief to the other parties. Each of such parties therefore agrees that the
other parties shall be entitled to seek specific performance and/or temporary, preliminary and permanent injunctive or other equitable relief
from any
court of competent jurisdiction in any such case without the necessity of showing economic loss and without any bond or other security being required.
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7.13 Payment Set Aside. To the extent that the Company makes a payment or payments to
the Subscriber hereunder or pursuant to any of the other
Transaction Documents or the Subscriber enforces or exercises its rights hereunder or thereunder, and such payment or payments or the proceeds of such
enforcement or exercise or any part
thereof are subsequently invalidated, declared to be fraudulent or preferential, set aside, recovered from, disgorged
by or are required to be refunded, repaid or otherwise restored to the Company or any Company Subsidiary by a trustee, receiver or
any other person
under any law (including, without limitation, any bankruptcy law, state or federal law, common law or equitable cause of action), then to the extent of
any such restoration the obligation or part thereof originally intended to be
satisfied shall be revived and continued in full force and effect as if such
payment had not been made or such enforcement or setoff had not occurred.

7.14 Further Assurances. The Company and the Subscriber, by acceptance thereof, shall do and perform, or cause to be done and performed,
all
such further acts and things, and shall execute and deliver all such other agreements, certificates, instruments and documents, as any other party may
reasonably request in order to carry out the intent and accomplish the purposes of this
Agreement and the consummation of the transactions
contemplated hereby.

7.15 Replacement of Securities. If any certificate or
instrument evidencing any Securities is mutilated, lost, stolen or destroyed, the Company shall
issue or cause to be issued in exchange and substitution for and upon cancellation thereof, or in lieu of and substitution therefor, a new certificate or
instrument, but only upon receipt of evidence reasonably satisfactory to the Company of such loss, theft or destruction and customary and reasonable
indemnity, if requested. The applicants for a new certificate or instrument under such circumstances
shall also pay any reasonable third-party costs
associated with the issuance of such replacement Securities.

7.16 Assignment of
Registration Rights. The rights of the Subscriber hereunder shall be assignable by the Subscriber to any transferee of the
Subscriber of all or a portion of the Registrable Securities if: (i) the Subscriber agrees in writing with the
transferee or assignee to assign such rights and
a copy of such agreement is furnished to the Company within a reasonable time after such assignment, (ii) the Company is, within a reasonable time
after such transfer or assignment, furnished
with written notice of (A) the name and address of such transferee or assignee and (B) the securities with
respect to which such registration rights are being transferred or assigned, and (iii) the transferee or assignee agrees in
writing with the Company to be
bound by all of the provisions of this Agreement.

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK
SIGNATURE PAGES FOLLOW]
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IN WITNESS WHEREOF, the Subscriber and the Company have caused their respective
signature page to this Agreement to be duly executed
as of the date first written above.
 

COMPANY:

THERAPEUTICSMD, INC.

By:  /s/ Marlan Walker
 Name: Marlan Walker
 Title: General Counsel and Secretary

[Signature Page to Subscription Agreement]



IN WITNESS WHEREOF, the Subscriber and the Company have caused their respective
signature page to this Agreement to be duly executed
as of the date first written above.
 

SUBSCRIBER:

RUBRIC CAPITAL MANAGEMENT LP, AS
MANAGER OR SUB-MANAGER ON BEHALF OF
CERTAIN OF ITS FUNDS OR ACCOUNTS

By:  /s/ David Rosen
 Name: David Rosen
 Title: Authorized Signatory

[Signature Page to Subscription Agreement]



ANNEX I
Certificate of Designations

(See attached)



EXHIBIT A
Officer’s Certificate

(See attached)



EXHIBIT B
Secretary’s Certificate

(See attached)



Exhibit 10.2

SUBSCRIPTION AGREEMENT

This Subscription Agreement is entered into and dated as of July 29, 2022 (this “Agreement”), by and among
TherapeuticsMD, Inc., a Nevada
corporation with offices located at 951 Yamato Road, Suite 220, Boca Raton, FL 33431 (the “Company”), and the Subscribers identified on the
Schedule of Subscribers attached hereto (each, a
“Subscriber” and, together, the “Subscribers”). Capitalized terms not defined below shall have the
meaning as set forth in Section 1.1.

RECITALS

A. The
Company and each Subscriber is executing and delivering this Agreement in reliance upon the exemption from securities registration
afforded by Section 4(a)(2) of the Securities Act of 1933, as amended (the “1933 Act”), and Rule
506 of Regulation D (“Regulation D”) as
promulgated by the United States Securities and Exchange Commission (the “Commission”) under the 1933 Act.

B. The Company is a borrower under that certain Financing Agreement, dated as of April 24, 2019, by and among the Company, as borrower,
certain subsidiaries of the Company, as guarantors, the lenders from time to time party thereto, and Sixth Street Specialty Lending, Inc. (f/k/a TPG
Specialty Lending, Inc.), as administrative agent for the lenders thereunder (as amended, amended
and restated, supplemented or otherwise modified
from time to time, the “Financing Agreement”).

C. To induce the
Subscribers (or Affiliates thereof) to further amend the Financing Agreement, the Company wishes to issue, upon the terms and
conditions stated in this Agreement, a warrant to acquire up to that aggregate number of shares of Common Stock set forth
opposite such Subscriber’s
name in column (3) on the Schedule of Subscribers, in the form attached hereto as Exhibit A (the “Warrants”) (as exercised, collectively, the “Warrant
Shares”),
subject to adjustment for any stock split, stock dividend, stock combination, reclassification or similar transaction.

D. The Warrants
and the Warrant Shares are collectively referred to herein as the “Securities.”

NOW, THEREFORE, IN CONSIDERATION of the
mutual covenants contained in this Agreement, and for other good and valuable
consideration, the receipt and adequacy of which are hereby acknowledged, the Company and each Subscriber, severally and not jointly, agree as
follows:

ARTICLE I.
DEFINITIONS

1.1 Definitions. In addition to the terms defined elsewhere in this Agreement, the following terms shall have the meanings set forth in
this
Section 1.1:
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“1934 Act” means the Securities Exchange Act of 1934, as amended, and the
rules and regulations promulgated thereunder.

“Affiliate” shall have the meaning ascribed to such term in Rule 405 of
the 1933 Act.

“Business Day” means any day other than Saturday, Sunday or other day on which commercial banks in the
City of New York, New York
are authorized or required by law to remain closed; provided, however, for clarification, commercial banks shall not be deemed to be authorized or
required by law to remain closed due to “stay at
home”, “shelter-in-place”, “non-essential employee” or any other similar orders or restrictions or the
closure of any physical branch locations at the direction of any governmental authority so long as the electronic funds transfer systems (including for
wire transfers) of commercial banks in the City of New York, New York generally are open for use
by customers on such day.

“Common Stock” means (a) the Company’s shares of common stock, par value $0.001 per
share, and (b) any share capital into which
such common stock shall have been changed or any share capital resulting from a reclassification, reorganization or recapitalization of such common
stock.

“Designee” means Sixth Street Specialty Lending, Inc.

“Eligible Market” means the Principal Market, the NYSE American, The Nasdaq Global Select Market, The Nasdaq Global Market,
The
Nasdaq Capital Market or The New York Stock Exchange, Inc.

“Governmental Authority” shall mean any: (a) nation,
state, commonwealth, province, territory, county, municipality, district or other
jurisdiction of any nature; (b) federal, state, provincial, local, municipal, foreign or other government; (c) governmental or quasi-governmental authority
of any nature (including any governmental division, department, agency, commission, commissioner, bureau, tribunal, instrumentality, official, ministry,
fund, foundation, center, organization, board, unit, body or Person and any court or other
tribunal); or (d) regulatory or self-regulatory organization
(including the Principal Market or other applicable Eligible Market).

“Lien” means any mortgage, deed of trust, lien, charge, claim, encumbrance, security interest, right of first refusal,
preemptive right or
other restrictions of any kind.

“Person” means an individual or corporation, partnership, trust,
incorporated or unincorporated association, joint venture, limited liability
company, joint stock company, government (or an agency or subdivision thereof) or other entity of any kind.

“Principal Market” means The Nasdaq Stock Market LLC.

“Proceeding” means an action, claim, suit, inquiry, investigation or proceeding (including, without limitation, an
investigation or partial
proceeding, such as a deposition), whether commenced or, to the Company’s knowledge, threatened in writing.
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“Required Holders” means the holders of Warrants representing at least a
majority of the number of shares of Common Stock issuable
upon exercise of the Warrants then outstanding and shall include the Designee so long as the Designee or any of its Affiliates holds any Warrants.

“SEC Reports” shall mean all reports, schedules, forms, applications and other documents, together with any amendments
required to be
made with respect thereto, required to be filed by the Company under the 1933 Act and the 1934 Act, including pursuant to Section 13(a) or 15(d)
thereof, for the two (2) years preceding the date hereof (or such shorter
period as the Company was required by law or regulation to file such materials).

“Subsidiary” has the meaning as set
forth in the Financing Agreement.

“Trading Day” means any day on which the Common Stock is traded on the Principal
Market, or, if the Principal Market is not the
principal trading market for the Common Stock, then on the principal securities exchange or securities market on which the Common Stock is then
traded.

“Transaction Documents” means this Agreement, the Warrants and any other documents, certificates, letters of instruction, or
agreements
executed or delivered in connection with the transactions contemplated hereby, but shall not include the Loan Documents (as defined in the Financing
Agreement).

ARTICLE II.
PURCHASE AND SALE

2.1 Purchase and Sale of the Securities. Subject to the terms and conditions of this Agreement, each Subscriber agrees, severally
and not jointly, to
purchase from the Company, and the Company agrees to sell and issue to each Subscriber, at the Closing, such Warrants to acquire up to that aggregate
number of Warrant Shares as is set forth opposite such Subscriber’s name
in column (3) on the Schedule of Subscribers.

2.2 Closing. The issuance of the Warrants pursuant to the terms of this
Agreement (the “Closing”) shall take place remotely by electronic transfer
of Closing documentation at 10:00 a.m. (New York City time) on the date hereof (the “Closing Date”).

2.3 Form of Payment. On the Closing Date, the Company shall deliver to each Subscriber a Warrant pursuant to which such Subscriber
shall have
the right to acquire up to such aggregate number of Warrant Shares as is set forth opposite such Subscriber’s name in column (3) of the Schedule of
Subscribers, duly executed on behalf of the Company and registered in the
name of such Subscriber or its designee.
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ARTICLE III.
REPRESENTATIONS AND WARRANTIES

3.1 Representations and Warranties of the Company. The Company hereby represents and warrants as of the date hereof and as of the
Closing
Date (except for representations and warranties that speak as of a specific date, which shall be made as of such date) to each of the Subscribers, except
as set forth in the Schedules delivered herewith:

(a) Authorization; Enforcement. The Company has the requisite corporate power and authority to enter into and to consummate the
transactions contemplated by each of the Transaction Documents and otherwise to carry out its respective obligations hereunder and thereunder. Other
than the Required Approvals (as defined in Section 3.1(c)), the execution
and delivery by the Company of each of the Transaction Documents to which
it is a party and the consummation by it of the transactions contemplated hereunder and thereunder have been duly authorized by all necessary action on
the part of the Company
and no further consent or action is required by the Company, or its board of directors or stockholders. Each Transaction
Document has been (or upon delivery will have been) duly executed by the Company, and, when delivered in accordance with the
terms hereof, will
constitute the valid and binding obligation of the Company, enforceable against the Company, in accordance with its terms, except as such enforceability
may be limited by general principles of equity or applicable bankruptcy,
insolvency, reorganization, moratorium, liquidation or similar laws relating to,
or affecting generally, the enforcement of applicable creditors’ rights and remedies and except as rights to indemnification and to contribution may be
limited by
federal or state securities law.

(b) No Conflicts. The execution, delivery and performance of the Transaction Documents by the
Company and the consummation by the
Company of the transactions contemplated hereby and thereby (including, without limitation, the issuance of the Warrants and the Warrant Shares and
the reservation for issuance of the Warrant Shares) do not and
will not (i) conflict with or violate any provision of the Company’s or any of its
Subsidiaries’ certificate or articles of incorporation, bylaws or other organizational or charter documents, (ii) conflict with, or constitute a
default (or an
event that with notice or lapse of time or both would become a default) under, result in the creation of any Lien upon any of the properties or assets of
the Company or any of its Subsidiaries, or give to others any rights of
termination, amendment, acceleration or cancellation (with or without notice,
lapse of time or both) of, any agreement, credit facility, debt or other instrument (evidencing a Company or a Company Subsidiary’s debt or otherwise)
or other
understanding to which the Company any of its Subsidiaries is a party or by which any property or asset of the Company or any of its
Subsidiaries is bound or affected, or (iii) result in a violation of any law, rule, regulation, order,
judgment, injunction, decree or other restriction of any
Governmental Authority to which the Company or a Company Subsidiary is subject (including, without limitation, foreign, federal and state securities
laws and regulations and the rules and
regulations of the Principal Market), or by which any property or asset of the Company or a Company Subsidiary
is bound or affected; except in the case of clause (ii) or (iii) above, as would not, reasonably be expected to, (i) have or
result in a material adverse effect
on the legality, validity, binding effect or enforceability of any Transaction Document, (ii) have or result in a material adverse effect on the business
operations, properties, assets, condition (financial
or otherwise) or liabilities of the Company and its Subsidiaries, taken as a whole, or (iii) have or result
in a material adverse effect on the Company’s authority or ability to perform fully on a timely basis its obligations under any
Transaction Document (any
of (i), (ii) or (iii), a “Material Adverse Effect”).
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(c) Filings, Consents and Approvals. Neither the Company nor any Company Subsidiary
is required to obtain any consent, waiver,
authorization, permit or order of, give any notice to, or make any filing or registration with, any Governmental Authority or other Person in connection
with the execution, delivery and performance by the
Company of the Transaction Documents, other than (i) the filing by the Company of a Notice of
Sale of Securities on Form D with the Commission under Regulation D and state and applicable Blue Sky filings, (ii) the filing of any requisite
notices
and/or applications(s) to the Principal Market for the issuance and sale of the Warrants and the issuance of the Warrant Shares upon exercise of the
Warrants and the listing of the Warrant Shares for trading thereon, and (iii) the
filing of a Current Report on Form 8-K, or the disclosure required thereby
in another filing, with the Commission (collectively, but excluding the foregoing clauses (i) through (iii), the
“Required Approvals”). All Required
Approvals have been obtained or effected on or prior to the Closing Date, and neither the Company nor any Company Subsidiary are aware of any facts
or circumstances which might prevent the Company
or any Company Subsidiary from obtaining or effecting any of the registration, application or
filings contemplated by the Transaction Documents. The Company is not in violation of any material requirements of the Principal Market and has no
knowledge of any facts or circumstances which would reasonably be expected to result in the delisting or suspension of the Common Stock in the
foreseeable future.

(d) Issuance of the Securities. The issuance of the Warrants is duly authorized and, upon issuance in accordance with the terms of the
Transaction Documents, the Warrants will be validly issued free from all preemptive or similar rights, taxes, Liens (other than Liens under the 1933 Act
and applicable Blue Sky laws) and charges with respect to the issue thereof. As of the Closing,
the Company shall have reserved from its duly
authorized capital stock not less than 100% of the maximum number of Warrant Shares issuable upon exercise of the Warrants (without taking into
account any limitations on the exercise of the Warrants set
forth therein). Upon exercise in accordance with the Warrants, the Warrant Shares when
issued, will be validly issued, fully paid and nonassessable and free from all preemptive or similar rights, taxes, Liens and charges with respect to the
issue
thereof, with the holders being entitled to all rights accorded to a holder of Common Stock (as set forth in the applicable charter documents).
Subject to the accuracy of the representations and warranties of the Subscribers in this Agreement, the
offer and issuance by the Company of the
Securities is exempt from registration under the 1933 Act.

(e) Capitalization. The number
of shares and type of all authorized, issued and outstanding capital stock of the Company has been set forth
in the SEC Reports and has changed since the date set forth in the most recent applicable SEC Report only to reflect exercises of stock
options and other
convertible securities that have not been required to be reported by the Company under the 1934 Act. Without limiting the foregoing, as of the date
hereof, immediately prior to the issuance of the Warrants, the authorized capital
stock of the Company consists of (i) 12,000,000 shares of Common
Stock, of which 8,859,892 shares are issued and outstanding, 205,600 shares are reserved for issuance pursuant to issued and outstanding options,
101,044 shares are reserved
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for issuance pursuant to issued and outstanding warrants, 412,872 shares are reserved for issuance pursuant to securities (other than the aforementioned
options) exercisable or exchangeable for,
or convertible into, shares of Common Stock, 254,657 shares are reserved for issuance under the Company’s
2019 Stock Incentive Plan, and 96,010 shares are reserved for issuance under the Company’s 2020 Employee Stock Purchase Plan; and
(ii) 10,000,000
shares of preferred stock, par value $0.001 per share, of which no shares are outstanding. Other than as stated in the immediately preceding sentence, the
Company does not have any outstanding securities that are exercisable or
exchangeable for, or convertible into, shares of Common Stock. All of such
outstanding shares are duly authorized and have been, or upon issuance will be, validly issued and are fully paid and nonassessable. No securities of the
Company are entitled
to preemptive or similar rights, and no Person has any right of first refusal, preemptive right, right of participation, or any similar
right to participate in the transactions contemplated by the Transaction Documents. There are no securities or
instruments containing anti-dilution or
similar provisions that will be triggered by the issuance of the Securities. The Company does not have any stock appreciation rights or “phantom stock”
or similar plans or agreements currently
outstanding except as disclosed above.

(f) Certain Fees. No brokerage or finder’s fees or commissions are or will be payable
by the Subscribers to any broker, financial advisor or
consultant, finder, placement agent, investment banker, bank or other Person with respect to the transactions contemplated by this Agreement as a result
of an agreement entered into by the
Company.

(g) Private Placement; No Integrated Offering; No General Solicitation; No Disqualification Events. Assuming in part the
accuracy of each
Subscriber’s representations and warranties set forth in Section 3.2(c)-(g), (i) no registration under the 1933 Act is required for the offer and sale of the
Securities by the Company to the
Subscribers under the Transaction Documents, and (ii) the issuance and sale of the Securities hereunder does not
contravene the rules and regulations of the Principal Market. Assuming in part the accuracy of the Subscribers’
representations and warranties set forth
in Section 3.2, neither the Company, the Company Subsidiaries, any of their respective Affiliates, nor any Person acting on their behalf has, directly or
indirectly, made any offers
or sales of any Company security or solicited any offers to buy any security, under circumstances that would require
registration of the issuance of any of the Securities under the 1933 Act, whether through integration with prior offerings or
otherwise or cause this
offering of the Securities to require approval of stockholders of the Company for purposes of the 1933 Act or any applicable stockholder approval
provisions, including, without limitation, under the rules and regulations of
any exchange or automated quotation system on which any of the securities
of the Company are listed or designated. Neither the Company, the Company Subsidiaries nor their Affiliates, nor any Person acting on its or their
behalf, has engaged in any
form of general solicitation or general advertising (within the meaning of Regulation D) in connection with the offer or sale
of the Securities. With respect to Securities to be offered and sold hereunder in reliance on Rule 506(b) under the 1933
Act (“Regulation D Securities”),
none of the Company, any of its predecessors, any affiliated issuer, any director, executive officer, other officer of the Company participating in the
offering hereunder, any beneficial owner of 20%
or more of the Company’s outstanding voting equity securities, calculated on the basis of voting power,
nor any promoter (as that term is defined in Rule 405 under the 1933 Act) connected with the Company in any capacity at the time of sale,
nor any other
Person covered by Rule 506(d) (each, an “Issuer Covered Person” and, together, “Issuer Covered Persons”) is or has been
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subject to any of the “Bad Actor” disqualifications described in Rule 506(d)(1)(i) to (viii) under the 1933 Act (a “Disqualification Event”), except for a
Disqualification Event covered by Rule 506(d)(2) or (d)(3). The Company has determined that no Issuer Covered Person is subject to a Disqualification
Event. The Company has complied, to the extent applicable, with its disclosure obligations under
Rule 506(e), and has furnished to the Subscribers a
copy of any disclosures provided thereunder. No Person has been or will be paid (directly or indirectly) remuneration for solicitation of Subscribers or
potential purchasers in connection with the
sale of any Regulation D Securities.

(h) Application of Takeover Protections. The Company and its Board of Directors have taken
all necessary action, if any, in order to render
inapplicable any control share acquisition, interested stockholder, business combination, poison pill (including any distribution under a rights agreement,
or similar arrangement or plan) or other
similar anti-takeover provision under the Company’s articles of incorporation and bylaws, each as amended, that
is or could become applicable to the Subscribers as a result of the Subscribers and the Company fulfilling their obligations or
exercising their rights
under the Transaction Documents, including without limitation as a result of the Company’s issuance of the Securities and the Subscribers’ ownership of
the Securities. The Company and its Board of Directors have
taken all necessary action, if any, in order to render inapplicable any stockholder rights
plan or similar arrangement now in effect relating to accumulations of beneficial ownership of shares of Common Stock or a change in control of the
Company or
any Company Subsidiary.

(i) Transfer Taxes. On the Closing Date, all stock transfer or other taxes (other than income or similar
taxes) which are required to be paid
in connection with the sale and transfer of the Securities to be sold to each Subscriber hereunder will be, or will have been, fully paid or provided for by
the Company, and all laws imposing such taxes will be
or will have been complied with.

(j) Investment Company Status. Neither the Company nor any Company Subsidiary is, and upon
consummation of the sale of the
Securities, will not be, an “investment company,” a company controlled by an “investment company” or an “affiliated person” of, or “promoter” or
“principal
underwriter” for, an “investment company” as such terms are defined in the Investment Company Act of 1940, as amended.

(k)
U.S. Real Property Holding Corporation. The Company is not and has never been a U.S. real property holding corporation within the
meaning of Section 897 of the Internal Revenue Code of 1986, as amended, and the Company shall so certify
upon any Subscriber’s request.

(l) Loan Documents. The Company hereby acknowledges and agrees that each of the Transaction
Documents constitutes a “Loan
Document” under the Financing Agreement, including for purposes of determining an Event of Default under the Financing Agreement.
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3.2 Representations and Warranties of the Subscribers. Each Subscriber hereby, as to
itself only and for no other Subscriber, represents and
warrants as of the date hereof and as of the Closing Date (except for representations and warranties that speak as of a specific date, which shall be made
as of such date) to the Company as
follows:

(a) Organization; Authority. Such Subscriber is an entity duly organized, validly existing and in good standing under the
laws of the
jurisdiction of its organization with the requisite power and authority to enter into and to consummate the transactions contemplated by the Transaction
Documents and otherwise to carry out its obligations hereunder and thereunder. The
execution, delivery and performance by such Subscriber of the
Transaction Documents to which it is a party have been duly authorized by all necessary action on the part of such Subscriber. Each of the Transaction
Documents to which such Subscriber
is a party has been duly executed by such Subscriber and, when delivered by such Subscriber in accordance with
terms hereof, will constitute the valid and legally binding obligation of such Subscriber, enforceable against it in accordance with its
terms, except as
such enforceability may be limited by general principles of equity or applicable bankruptcy, insolvency, reorganization, moratorium, liquidation or
similar laws relating to, or affecting generally, the enforcement of applicable
creditors’ rights and remedies.

(b) No Conflicts. The execution, delivery and performance of the Transaction Documents by
such Subscriber and the consummation by
such Subscriber of the transactions contemplated hereby and thereby do not and will not (i) conflict with or violate any provision of such Subscriber’s
certificate or articles of incorporation,
bylaws or other organizational or charter documents, (ii) conflict with, or constitute a default (or an event which
with notice or lapse of time or both would become a default) under, or give to others any rights of termination, amendment,
acceleration or cancellation
of, any agreement, indenture or instrument to which such Subscriber is a party or by which any property or asset of such Subscriber is bound or affected,
or (iii) result in a violation of any law, rule, regulation,
order, judgment, injunction, decree or other restriction of any Governmental Authority to which
such Subscriber is subject (including, without limitation, foreign, federal and state securities laws and regulations); except in the case of clause
(ii) or
(iii) above, as would not, reasonably be expected to have, individually or in the aggregate, a material adverse effect on the ability of the Subscriber to
perform its obligations thereunder.

(c) Investment Intent. Such Subscriber is acquiring the Securities as principal for its own account for investment purposes and not
with a
view to distributing or reselling such Securities or any part thereof in violation of applicable securities laws, without prejudice, however, to such
Subscriber’s right at all times to sell or otherwise dispose of all or any part of such
Securities in compliance with applicable federal and state securities
laws. Nothing contained herein shall be deemed a representation or warranty by such Subscriber to hold the Securities for any period of time.
Notwithstanding the foregoing, such
Subscriber understands that the Securities have not been registered under the 1933 Act, and therefore the Securities
may not be sold, assigned or transferred unless pursuant to (i) an effective registration statement under the 1933 Act with
respect thereto or (ii) an
available exemption from the registration requirements of the 1933 Act. Such Subscriber has been advised or is aware of the provisions of Rule 144
promulgated under the 1933 Act (or a successor rule thereto)
(collectively, “Rule 144”) as in effect from time to time, which permit limited resale of
shares purchased in a private placement subject to the satisfaction of certain conditions.
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(d) Subscriber Status. At the time such Subscriber was offered the Securities, it
was, and at the date hereof it is, and on each date on which
it exercises the Warrants it will be, an “accredited investor” as defined in Rule 501(a) under the 1933 Act.

(e) Experience of such Subscriber. Such Subscriber, either alone or together with its representatives, has such knowledge,
sophistication
and experience in business and financial matters so as to be capable of evaluating the merits and risks of the prospective investment in the Securities,
and has so evaluated the merits and risks of such investment. Such Subscriber is
able to bear the economic risk of an investment in the Securities and, at
the present time, is able to afford a complete loss of such investment.

(f) General Solicitation. Such Subscriber is not purchasing the Securities as a result of any advertisement, article, notice or other
communication regarding the Securities published in any newspaper, magazine or similar media or broadcast over television or radio or presented at any
seminar or, to such Subscriber’s knowledge, any other general solicitation or general
advertisement.

(g) Access to Data. Such Subscriber has received and reviewed information about the Company and has had an
opportunity to discuss the
Company’s business, management and financial affairs with its management and to review the Company’s facilities. Such Subscriber acknowledges that
it has been afforded (i) the opportunity to ask such
questions as it has deemed necessary of, and to receive answers from, representatives of the Company
concerning the terms and conditions of the offering of the Securities and the merits and risks of investing in the Securities; (ii) access to
information
about the Company and its respective financial condition, results of operations, business, properties, management and prospects sufficient to enable it to
evaluate its investment; and (iii) the opportunity to obtain such additional
information that the Company possesses or can acquire without unreasonable
effort or expense that is necessary to make an informed investment decision with respect to the investment. In deciding to enter into this Agreement and
the transactions
contemplated hereby, such Subscriber has not relied upon any representations and warranties other than the express representations and
warranties contained in the Loan Documents. The foregoing, however, does not limit or modify the representations
and warranties made by the
Company in this Agreement or any other provision in this Agreement or the right of the Subscribers to rely thereon. Such Subscriber has sought such
accounting, legal and tax advice as it has considered necessary to make an
informed decision with respect to its acquisition of the Securities.

(h) Transfer or Resale. Such Subscriber understands that:
(i) the Securities have not been and are not being registered under the 1933 Act
or any state securities laws, and may not be offered for sale, sold, assigned or transferred unless (A) subsequently registered thereunder, (B) such
Subscriber shall have delivered to the Company (if requested by the Company) an opinion of counsel to such Subscriber, reasonably satisfactory to the
Company as to such counsel and to the form of opinion, to the effect that such Securities may be
sold, assigned or transferred without registration under
the applicable requirements of the 1933 Act; provided, however, that Proskauer Rose LLP shall be deemed reasonably satisfactory to the Company;
provided, further,
that no such opinion shall be required to sell, assign or otherwise transfer all or any portion of such Securities
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to an Affiliate of the holder of the Securities, or (C) such Subscriber provides the Company with assurance reasonably satisfactory to the Company that
such Securities can be sold, assigned
or transferred pursuant to Rule 144 or to an accredited investor in a private transaction exempt from the registration
requirements of the 1933 Act; (ii) any sale of the Securities made in reliance on Rule 144 may be made only in accordance
with the terms of Rule 144;
and (iii) neither the Company nor any other Person is under any obligation to register the Securities under the 1933 Act or any state securities laws or to
comply with the terms and conditions of any exemption
thereunder.

(i) Reliance on Exemptions. Such Subscriber understands that the Securities are being offered and sold to it in
reliance on specific
exemptions from the registration requirements of United States federal and state securities laws and that the Company is relying in part upon the truth
and accuracy of, and such Subscriber’s compliance with, the
representations, warranties, agreements, acknowledgements and understandings of such
Subscriber set forth herein in order to determine the availability of such exemptions and the eligibility of such Subscriber to acquire the Securities.

(j) No Governmental Review. Such Subscriber understands that no United States federal or state agency or any other government or
governmental agency has passed on or made any recommendation or endorsement of the Securities or the fairness or suitability of the investment in the
Securities nor have such authorities passed upon or endorsed the merits of the offering of the
Securities.

(k) Legends. Such Subscriber understands that the certificates or other instruments representing the Warrants and the
stock certificates
representing the Warrant Shares, except as set forth below, shall bear a restrictive legend in substantially the following form (and a stop-transfer order
may be placed against transfer of such stock certificates):

[NEITHER THE ISSUANCE AND SALE OF THE SECURITIES REPRESENTED BY THIS WARRANT NOR THE SECURITIES
INTO WHICH THESE SECURITIES ARE
EXERCISABLE HAVE BEEN][THE SECURITIES REPRESENTED BY THIS
CERTIFICATE HAVE NOT BEEN] REGISTERED UNDER THE SECURITIES ACT OF 1933, AS AMENDED, OR APPLICABLE
STATE SECURITIES LAWS. THE SECURITIES MAY NOT BE OFFERED FOR SALE, SOLD,
TRANSFERRED OR ASSIGNED IN
THE ABSENCE OF (A) AN EFFECTIVE REGISTRATION STATEMENT FOR THE SECURITIES UNDER THE SECURITIES ACT
OF 1933, AS AMENDED, OR (B) AN OPINION OF COUNSEL SELECTED BY THE HOLDER, IN A FORM REASONABLY
SATISFACTORY TO
THE COMPANY, THAT REGISTRATION IS NOT REQUIRED UNDER SAID ACT. NOTWITHSTANDING
THE FOREGOING, THE SECURITIES MAY BE PLEDGED IN CONNECTION WITH A BONA FIDE MARGIN ACCOUNT OR
OTHER LOAN OR FINANCING ARRANGEMENT SECURED BY THE SECURITIES.
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The legend set forth above shall be removed and the Company shall issue a certificate without such legend
to the holder of the Securities upon which it
is stamped or issue to such holder by electronic delivery at the applicable balance account at The Depository Trust Company (“DTC”), if (i) such
Securities are registered for resale
under the 1933 Act and the holder has delivered to the Company a representation that such Securities have been sold
pursuant to such registration statement, or (ii) in connection with a sale, assignment or other transfer, such holder provides
the Company with an opinion
of counsel, reasonably satisfactory to the Company as to such counsel and to the form of opinion, to the effect that such sale, assignment or transfer of
the Securities may be made (or was made, as applicable under Rule
144) without registration under the applicable requirements of the 1933 Act;
provided, however, that Proskauer Rose LLP shall be deemed reasonably satisfactory to the Company; provided, further, that no such opinion shall
be
required to sell, assign or otherwise transfer all or any portion of such Securities to an Affiliate of the holder of the Securities. The Company shall be
responsible for the fees of its transfer agent and all DTC fees associated with such
issuance.

The Company acknowledges and agrees that no Subscriber makes or has made any representations or warranties with respect to the transactions
contemplated hereby or by any other Transaction Document other than those specifically set forth in Section 3.2.

ARTICLE IV.
OTHER AGREEMENTS OF
THE PARTIES

4.1 Register; Pledge.

(a) The Company shall maintain at its principal executive offices (or such other office or agency of the Company as it may designate by
notice
to each holder of Securities), a register for each series of the Warrants in which the Company shall record the name and address of the Person in
whose name the Warrants have been issued (including the name and address of each permitted transferee)
the number of Warrant Shares issuable upon
exercise of the Warrants held by such Person. The Company shall keep the register open and available at all times during business hours upon
reasonable notice for inspection of any Subscriber or its legal
representatives.

(b) The Company acknowledges and agrees that a Subscriber may from time to time pledge or grant a security interest in
some or all of the
Securities in connection with a bona fide margin agreement secured by the Securities and, if required under the terms of such agreement, such
Subscriber may transfer pledged or secured Securities to the pledgees or secured
parties. Such a pledge or transfer would not be subject to approval of
the Company and no legal opinion of the pledgee, secured party or pledgor shall be required in connection therewith. Further, no notice shall be required
of such pledge. At the
appropriate Subscriber’s expense, the Company will execute and deliver such reasonable documentation as a pledgee or secured
party of Securities may reasonably request in connection with a pledge or transfer of the Securities.
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4.2 Integration. The Company shall not, and shall use its reasonable best efforts to
ensure that no Affiliate of the Company shall, sell, offer for sale
or solicit offers to buy or otherwise negotiate in respect of any security (as defined in Section 2 of the 1933 Act) that would be integrated with the offer
or sale of the
Securities in a manner that would require the registration under the 1933 Act of the sale of the Securities to the Subscribers or that would
be integrated with the offer or sale of the Securities for purposes of the rules and regulations of the
Principal Market.

4.3 Reservation and Listing of Securities. So long as any Subscriber owns any Warrants, the Company shall take
all action necessary to at all times
after the date hereof have authorized, and reserved for the purpose of issuance, no less than 100% of the number of shares of Common Stock issuable
upon exercise of the Warrants then outstanding (without taking
into account any limitations on the exercise of the Warrants set forth in the Warrants).

4.4 Form D and Blue Sky. The Company
shall file a Form D with respect to the Securities as required under Regulation D. The Company shall, on
or before the Closing Date, take such action as the Company shall reasonably determine is necessary in order to obtain an exemption for, or to,
qualify
the Securities for sale to the Subscribers at the Closing pursuant to this Agreement under applicable securities or “Blue Sky” laws of the states of the
United States (or to obtain an exemption from such qualification), and shall
provide evidence of any such action so taken to the Subscribers on or prior
to the Closing Date. Without limiting any other obligation of the Company under this Agreement, the Company shall timely make all filings and reports
relating to the offer
and sale of the Securities required under all applicable securities laws (including, without limitation, all applicable federal securities
laws and all applicable “Blue Sky” laws), and the Company shall comply with all applicable federal,
state and local laws, statutes, rules, regulations and
the like relating to the offering and sale of the Securities to the Subscribers.

4.5 Indemnification. In consideration of each Subscriber’s execution and delivery of the Transaction Documents and acquiring the
Securities
thereunder and in addition to all of the Company’s other obligations under the Transaction Documents, the Company shall defend, protect, indemnify
and hold harmless each Subscriber and each other holder of the Warrants and all of
their shareholders, partners, members, officers, directors, employees
and investors and any of the foregoing Persons’ agents or other representatives (including, without limitation, those retained in connection with the
transactions
contemplated by this Agreement) (collectively, the “Indemnitees”) from and against any and all actions, causes of action, suits, claims,
losses, costs, penalties, fees, liabilities and damages, and expenses in connection therewith
(irrespective of whether any such Indemnitee is a party to the
action for which indemnification hereunder is sought), and including reasonable attorneys’ fees and disbursements (the “Indemnified Liabilities”),
incurred by any
Indemnitee as a result of, or arising out of, or relating to (a) any misrepresentation or breach of any representation or warranty made by
the Company in the Transaction Documents, (b) any breach of any covenant, agreement or obligation of
the Company contained in the Transaction
Documents, or (c) any cause of action, suit or claim brought or made against such Indemnitee by a third party (including for these purposes a derivative
action brought on behalf of the Company) and
arising out of or resulting from (i) the execution, delivery, performance or enforcement of the Transaction
Documents, or (ii) the status of such Subscriber as an investor in the Company pursuant to the transactions contemplated by the
Transaction Documents.
For the avoidance of doubt, clauses (a) and (b) of the preceding sentence are intended
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to apply, and shall apply, to direct claims asserted by any Subscriber against the Company as well as any third party claims asserted by an Indemnitee
(other than a Subscriber) against the
Company. To the extent that the foregoing undertaking by the Company may be unenforceable for any reason, the
Company shall make the maximum contribution to the payment and satisfaction of each of the Indemnified Liabilities which is permissible
under
applicable law. NOTWITHSTANDING ANYTHING TO THE CONTRARY IN ANY TRANSACTION DOCUMENT, THE COMPANY SHALL
HAVE NO OBLIGATION TO ANY INDEMNITEE HEREUNDER WITH RESPECT TO (I) ANY INDEMNIFIED LIABILITIES TO THE EXTENT
SUCH INDEMNIFIED
LIABILITIES ARISE FROM THE GROSS NEGLIGENCE OR WILLFUL MISCONDUCT, AS DETERMINED BY A
COURT OF COMPETENT JURISDICTION IN A FINAL ORDER SUBJECT TO NO FURTHER APPEAL, OF THAT INDEMNITEE OR ANY OF
ITS AFFILIATES OR (II) ANY SPECIAL, PUNITIVE OR
CONSEQUENTIAL DAMAGES RELATING TO ANY TRANSACTION DOCUMENT
OR ARISING OUT OF ITS ACTIVITIES IN CONNECTION HEREWITH OR THEREWITH (WHETHER BEFORE OR AFTER THE CLOSING
DATE).

4.6 Waiver of Adjustment to Existing Warrants. The Subscribers hereby waive, solely in respect of the issuance of Warrants contemplated
by this
Agreement, their respective rights to adjustment of the “Exercise Price” or “Warrant Shares” under Section 3 of each Warrant to Purchase Common
Stock issued on August 5, 2020 (as amended on November 8,
2020, and as further amended on January 13, 2021).

ARTICLE V.
CLOSING DELIVERABLES

5.1
Closing Deliverables of the Company. At the Closing, the Company shall deliver to the Subscribers the following:

(a)
Representations and Warranties; Certificates. The representations and warranties of the Company shall be true and correct in all
material respects as of the date when made and as of the Closing Date as though made at that time (except for
representations and warranties that speak
as of a specific date which shall be true and correct as of such specified date) and the Company shall have performed, satisfied and complied in all
material respects with the covenants, agreements and
conditions required by the Transaction Documents to be performed, satisfied or complied with by
the Company at or prior to the Closing Date. Such Subscriber shall have received a certificate, executed by the Chief Executive Officer of the Company,
dated as of the Closing Date, to the foregoing effect and as to such other matters as may be reasonably requested by such Subscriber, in the form
attached hereto as Exhibit B. In addition, such Subscriber shall have received a certificate,
executed by the Secretary or other applicable officer of the
Company, dated as of the Closing Date, as to the resolutions consistent with Section 3.1(a) as adopted by the Company’s Board of Directors in a form
reasonably acceptable to such
Subscriber and the incumbency and specimen signature of each officer of the Company who may sign this Agreement and
the other Transaction Documents, in the form attached hereto as Exhibit C.

(b) Transaction Documents. The Company shall have duly executed and delivered to such Subscriber (i) each of the Transaction
Documents to which it is a party and (ii) Warrants for such aggregate number of shares of Common Stock as is set forth across from such Subscriber’s
name in column (3) of the Schedule of Subscribers.
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ARTICLE VI.
MISCELLANEOUS

6.1 Fees and
Expenses. The Company shall reimburse the Designee or its designee(s) (in addition to any other expense amounts paid to any
Subscriber prior to the date of this Agreement) for all reasonable and documented actual costs and expenses incurred in
connection with the transactions
contemplated by the Transaction Documents (including all reasonable and documented legal fees and disbursements in connection therewith and
documentation and implementation of the transactions contemplated by the
Transaction Documents) on or prior to the Closing, which amount shall be
paid by the Company at the Closing. The Company shall pay, and hold each Subscriber harmless against, any liability, loss or expense (including,
without limitation, reasonable
attorney’s fees and out-of-pocket expenses) arising in connection with any claim relating to any placement agent’s fees,
financial advisory fees, or
broker’s commissions (other than for any Persons engaged by any Subscriber) relating to or arising out of the transactions
contemplated hereby as a result of an agreement entered into by the Company. Except as otherwise set forth in the
Transaction Documents, each party to
this Agreement shall bear its own expenses in connection with the sale of the Securities to the Subscribers.

6.2 Entire Agreement; Amendments. This Agreement and the other Transaction Documents supersede all other prior oral or written
agreements
between the Subscribers, the Company, their affiliates and Persons acting on their behalf with respect to the matters discussed herein, and this
Agreement, the other Transaction Documents and the instruments referenced herein and therein
contain the entire understanding of the parties with
respect to the matters covered herein and therein and, except as specifically set forth herein or therein, neither the Company nor any Subscriber makes
any representation, warranty, covenant or
undertaking with respect to such matters. No provision of this Agreement may be amended other than by an
instrument in writing signed by the Company and the Required Holders, and any amendment to this Agreement made in conformity with the provisions
of this Section 6.2 shall be binding on all Subscribers and holders of Warrants. No provision hereof may be waived other than by an instrument in
writing signed by the party against whom enforcement is sought. No such
amendment shall be effective to the extent that it applies to less than all of the
holders of Warrants then outstanding. The Company has not, directly or indirectly, made any agreements with any Subscribers relating to the terms or
conditions of the
transactions contemplated by the Transaction Documents except as set forth in the Transaction Documents. Without limiting the
foregoing, the Company confirms that, except as set forth in this Agreement and the Financing Agreement, no Subscriber has
made any commitment or
promise or has any other obligation to provide any financing to the Company or otherwise. No consideration shall be offered or paid to any Person to
amend or consent to a waiver or modification of any provision of any of the
Transaction Documents unless the same consideration (other than the
reimbursement of legal fees) also is offered to all of the parties to the Transaction Documents or holders of the Warrants, as the case may be.
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6.3 Notices. Any notices, consents, waivers or other communications required or
permitted to be given under the terms of this Agreement must be
in writing and will be deemed to have been delivered: (a) upon delivery, when delivered personally; (b) upon confirmation of delivery, when sent by
electronic mail; or
(c) upon delivery or refusal of delivery when sent via a nationally recognized overnight delivery service, in each case properly
addressed to the party to receive the same. The addresses, facsimile numbers and email addresses for such
communications shall be:
 
If to the Company:

  

TherapeuticsMD, Inc.
951 Yamato Road, Suite
220
Boca Raton, FL 33431
Attention: General
Counsel

With a copy (for information purposes only)
to:

  

DLA Piper LLP (US)
200 South Biscayne
Boulevard
Suite 2500
Miami, FL 33131
Attention: Joshua M. Samek, Esq.

If to a Subscriber:
  

To its address set forth on the Schedule of Subscribers, with copies to such Subscriber’s representatives
as set forth on the Schedule of Subscribers.

With a copy (for information purposes only)
to:

  

Proskauer Rose LLP
Eleven Times Square
New York, NY 10036
Attention: Frederic L. Ragucci, Esq. and
Michael E. Ellis, Esq.

or such other address as may be designated in writing hereafter, in the same manner, by such Person by two (2) Business
Days’ prior notice to the other
party in accordance with this Section 6.3. Written confirmation of receipt (i) given by the recipient of such notice, consent, waiver or other
communication, or (ii) provided
by a courier or overnight courier service shall be rebuttable evidence of personal service or receipt from a nationally
recognized overnight delivery service in accordance with clause (a) or (c) above, respectively.

6.4 Construction. The headings herein are for convenience only, do not constitute a part of this Agreement and shall not be deemed to
limit or
affect any of the provisions hereof. No specific representation or warranty shall limit the generality or applicability of a more general representation or
warranty. The parties agree that each of them and/or their respective counsel has
reviewed and had an opportunity to revise the Transaction Documents
and, therefore, the normal rule of construction to the effect that any ambiguities are to be resolved against the drafting party shall not be employed in the
interpretation of the
Transaction Documents or any amendments hereto.

6.5 Successors and Assigns. This Agreement shall be binding upon and inure to the
benefit of the parties and their successors and permitted
assigns. The Company may not assign this Agreement or any rights or obligations hereunder without the prior written consent of the Subscribers, except
in connection with a Fundamental
Transaction (as defined in the Warrant). Any Subscriber may assign its rights under this Agreement to any Person to
whom such Subscriber assigns or transfers any Warrants, provided such transferee (i) agrees in writing in favor of the
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Company to be bound, with respect to the transferred Warrants, by the provisions hereof and of the applicable Transaction Documents that apply to the
“Subscribers” and (ii) is not
a Disqualified Institution (as defined in the Financing Agreement). Notwithstanding anything to the contrary herein,
Securities may be pledged to any Person in connection with a bona fide margin account or other loan or financing arrangement secured
by such
Securities.

6.6 No Third-Party Beneficiaries. This Agreement is intended for the benefit of the parties hereto and their
respective successors and permitted
assigns and is not for the benefit of, nor may any provision hereof be enforced by, any other Person, except that each Indemnitee is an intended third
party beneficiary of Section 4.5 and
may enforce the provisions of such Sections directly against the parties with obligations thereunder.

6.7 Governing Law; Venue; Waiver
of Jury Trial. This Agreement and the Warrants shall be governed by and construed and enforced in
accordance with, and all questions concerning the construction, validity, interpretation and performance of this Agreement and the Warrants shall
be
governed by the internal laws of the State of New York, without giving effect to any choice of law or conflict of law provision or rule (whether of the
State of New York or any other jurisdictions) that would cause the application of the laws of
any jurisdictions other than the State of New York (except
for matters governed by corporate law in the State of Nevada). The Company, each Subscriber and each holder of a Warrant, by acceptance thereof,
agrees that all legal proceedings concerning
the interpretations, enforcement and defense of the transactions contemplated by this Agreement and the
Warrant (whether brought against any such party or its respective affiliates, directors, officers, stockholders, employees or agents) shall be
commenced
exclusively in the state and federal courts sitting in the City of New York, Borough of Manhattan. The Company, each Subscriber and each holder of a
Warrant, by acceptance thereof, hereby irrevocably submits to the exclusive jurisdiction
of the state and federal courts sitting in the City of New York,
Borough of Manhattan for the adjudication of any dispute hereunder or in connection herewith or with any transaction contemplated hereby or discussed
herein (including with respect to
the enforcement of this Agreement or a Warrant) and hereby irrevocably waives and agrees not to assert in any suit,
action or proceeding, any claim that it is not personally subject to the jurisdiction of any such court, that such suit, action or
proceeding is brought in an
inconvenient forum or that the venue of such suit, action or proceeding is improper. THE COMPANY, EACH SUBSCRIBER AND EACH
HOLDER OF A WARRANT, BY ACCEPTANCE THEREOF, HEREBY IRREVOCABLY WAIVES ANY RIGHT IT MAY HAVE TO,
AND
AGREES NOT TO REQUEST, A JURY TRIAL FOR THE ADJUDICATION OF ANY DISPUTE HEREUNDER OR IN CONNECTION
WITH OR ARISING OUT OF THIS AGREEMENT, A WARRANT OR ANY TRANSACTION CONTEMPLATED HEREBY OR
THEREBY.

6.8 Survival. The representations, warranties, agreements and covenants contained herein shall survive the Closing and the delivery
and/or
exercise of the Warrants, as applicable.
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6.9 Execution. This Agreement may be executed in two or more counterparts, all of
which when taken together shall be considered one and the
same agreement and shall become effective when counterparts have been signed by each party and delivered to the other party, it being understood that
both parties need not sign the same
counterpart. In the event that any signature is delivered by facsimile transmission or by an e-mail which contains a
portable document format (.pdf) filed of an executed signature page, such signature page
shall create a valid and binding obligation of the party
executing (or on whose behalf such signature is executed) the same with the same force and effect as if such signature page were an original thereof.

6.10 Severability. If any provision of a Transaction Document is prohibited by law or otherwise determined to be invalid or
unenforceable by a
court of competent jurisdiction, the provision that would otherwise be prohibited, invalid, or unenforceable shall be deemed amended to apply to the
broadest extent that it would be valid and enforceable, and the invalidity or
unenforceability of such provision shall not affect the validity of the
remaining provisions of the Transaction Document so long as the Transaction Document as so modified continues to express, without material change,
the original intentions of the
parties as to the subject matter hereof or thereof and the prohibited nature, invalidity or unenforceability of the provision(s)
in question does not substantially impair the respective expectations or reciprocal obligations of the parties or the
practical realization of the benefits that
would otherwise be conferred upon the parties. The parties will endeavor in good faith negotiations to replace the prohibited, invalid, or unenforceable
provision(s) with a valid provision(s), the effect of
which comes as close as possible to that of the prohibited, invalid or unenforceable provision(s).

6.11 Rescission and Withdrawal
Right. Notwithstanding anything to the contrary contained in (and without limiting any similar provisions of) the
Transaction Documents, whenever any Subscriber exercises a right, election, demand or option under a Transaction Document and the
Company does
not timely perform its related obligations within the periods therein provided, then such Subscriber may rescind or withdraw, in its sole discretion from
time to time upon written notice to the Company, any relevant notice, demand or
election in whole or in part without prejudice to its future actions and
rights.

6.12 Remedies. In addition to being entitled to
exercise all rights provided herein or granted by law, including recovery of damages, the Company,
each Subscriber and each holder of a Warrant, by acceptance thereof, will be entitled to specific performance under the Transaction Documents. Any
Person having any rights under any provision of any Transaction Document shall be entitled to enforce such rights specifically (without posting a bond
or other security), to recover damages by reason of any breach of any provision of the Transaction
Document and to exercise all other rights granted by
law. Furthermore, the Company, each Subscriber and each holder of a Warrant, by acceptance thereof, recognize that in the event that it fails to perform,
observe, or discharge any or all of its
obligations under the Transaction Documents, any remedy at law may prove to be inadequate relief to the other
parties. Each of such parties therefore agrees that the other parties shall be entitled to seek specific performance and/or temporary,
preliminary and
permanent injunctive or other equitable relief from any court of competent jurisdiction in any such case without the necessity of showing economic loss
and without any bond or other security being required.
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6.13 Payment Set Aside. To the extent that the Company makes a payment or payments to
any Subscriber hereunder or pursuant to any of the
other Transaction Documents or any Subscriber enforces or exercises its rights hereunder or thereunder, and such payment or payments or the proceeds
of such enforcement or exercise or any part
thereof are subsequently invalidated, declared to be fraudulent or preferential, set aside, recovered from,
disgorged by or are required to be refunded, repaid or otherwise restored to the Company or any Company Subsidiary by a trustee, receiver or
any other
person under any law (including, without limitation, any bankruptcy law, state or federal law, common law or equitable cause of action), then to the
extent of any such restoration the obligation or part thereof originally intended to be
satisfied shall be revived and continued in full force and effect as if
such payment had not been made or such enforcement or setoff had not occurred.

6.14 Further Assurances. The Company, each Subscriber and each holder of a Warrant, by acceptance thereof, shall do and perform, or
cause to be
done and performed, all such further acts and things, and shall execute and deliver all such other agreements, certificates, instruments and documents, as
any other party may reasonably request in order to carry out the intent and
accomplish the purposes of this Agreement and the consummation of the
transactions contemplated hereby.

6.15 Replacement of
Securities. If any certificate or instrument evidencing any Securities is mutilated, lost, stolen or destroyed, the Company shall
issue or cause to be issued in exchange and substitution for and upon cancellation thereof, or in lieu of and
substitution therefor, a new certificate or
instrument, but only upon receipt of evidence reasonably satisfactory to the Company of such loss, theft or destruction and customary and reasonable
indemnity, if requested. The applicants for a new
certificate or instrument under such circumstances shall also pay any reasonable third-party costs
associated with the issuance of such replacement Securities.

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK
SIGNATURE PAGES FOLLOW]
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IN WITNESS WHEREOF, each Subscriber and the Company have caused their respective
signature page to this Agreement to be duly executed
as of the date first written above.
 

THERAPEUTICSMD, INC.

By:  /s/ Marlan Walker
 Name: Marlan Walker
 Title: General Counsel and Secretary

[Signature Page to Subscription Agreement]



IN WITNESS WHEREOF, each Subscriber and the Company have caused their respective
signature page to this Agreement to be duly executed
as of the date first written above.
 

SIXTH STREET SPECIALTY LENDING, INC.

By:  /s/ Joshua Easterly
 Name: Joshua Easterly
 Title: Chief Executive Officer

TOP IV TALENTS, LLC

By:  /s/ Joshua Peck
 Name: Joshua Peck
 Title: Vice President

TAO TALENTS, LLC

By:  /s/ Joshua Peck
 Name: Joshua Peck
 Title: Vice President

[Signature Page to Subscription Agreement]



SCHEDULE OF SUBSCRIBERS
 

(1)
Subscriber   

(2)
Address and Facsimile

Number   

(3)
Number of
Warrant
Shares   

(4)
Legal Representative’s

Address and Facsimile Number

Sixth Street Specialty Lending, Inc.

  

2100 McKinney Ave, Suite 1500
Dallas Texas
75201
Attn: Joshua Peck; Sixth Street Legal

  

27,750

  

Proskauer Rose LLP
Eleven Times Square
New York, New York 10036
Attention: Frederic L. Ragucci and
Michael
E. Ellis

TOP IV Talents, LLC

  

2100 McKinney Ave, Suite 1500
Dallas Texas
75201
Attn: Joshua Peck; Sixth Street Legal

  

46,250

  

Proskauer Rose LLP
Eleven Times Square
New York, New York 10036
Attention: Frederic L. Ragucci and
Michael
E. Ellis

TAO Talents, LLC

  

2100 McKinney Ave, Suite 1500
Dallas Texas
75201
Attn: Joshua Peck; Sixth Street Legal

  

111,000

  

Proskauer Rose LLP
Eleven Times Square
New York, New York 10036
Attention: Frederic L. Ragucci and
Michael
E. Ellis



EXHIBIT A
Warrants

(See attached)



NEITHER THE ISSUANCE AND SALE OF THE SECURITIES REPRESENTED BY THIS WARRANT NOR THE SECURITIES INTO
WHICH
THESE SECURITIES ARE EXERCISABLE HAVE BEEN REGISTERED UNDER THE SECURITIES ACT OF 1933, AS
AMENDED, OR APPLICABLE STATE SECURITIES LAWS. THE SECURITIES MAY NOT BE OFFERED FOR SALE, SOLD,
TRANSFERRED OR ASSIGNED IN THE ABSENCE OF (A) AN
EFFECTIVE REGISTRATION STATEMENT FOR THE SECURITIES
UNDER THE SECURITIES ACT OF 1933, AS AMENDED, OR (B) AN OPINION OF COUNSEL SELECTED BY THE HOLDER, IN A
FORM REASONABLY SATISFACTORY TO THE COMPANY, THAT REGISTRATION IS NOT REQUIRED UNDER
SAID ACT.
NOTWITHSTANDING THE FOREGOING, THE SECURITIES MAY BE PLEDGED IN CONNECTION WITH A BONA FIDE MARGIN
ACCOUNT OR OTHER LOAN OR FINANCING ARRANGEMENT SECURED BY THE SECURITIES.

THIS WARRANT IS ONE OF THE WARRANTS TO PURCHASE COMMON STOCK ISSUED PURSUANT TO THAT CERTAIN
SUBSCRIPTION AGREEMENT, DATED AS OF JULY 29, 2022, BY AND
AMONG THE COMPANY AND THE INVESTORS REFERRED
TO THEREIN. ANY HOLDER OF THIS WARRANT TAKES SUCH WARRANT SUBJECT TO THE TERMS AND CONDITIONS OF
SUCH SUBSCRIPTION AGREEMENT AND, BY ITS ACCEPTANCE HEREOF, AGREES TO ABIDE BY THE TERMS AND
CONDITIONS
THEREOF NOTWITHSTANDING ANYTHING TO THE CONTRARY SET FORTH HEREIN.

THERAPEUTICSMD, INC.

WARRANT TO PURCHASE COMMON STOCK

Warrant No.: [•]
Number of Shares of Common Stock: [•]
Date of Issuance: July 29, 2022 (“Issuance Date”)

TherapeuticsMD, Inc., a Nevada corporation (the “Company”), hereby certifies that, for good and valuable consideration, the
receipt and
sufficiency of which are hereby acknowledged, [LENDER DESIGNEE], the registered holder hereof or its permitted assigns (the “Holder”), is entitled,
subject to the terms set forth below, to purchase from the Company, at
the Exercise Price (as defined below) then in effect, at any time or times on or
after the Issuance Date, but not after 11:59 p.m., New York time, on the Expiration Date, (as defined below), one hundred and eighty-five thousand
(185,000) fully paid
nonassessable shares of Common Stock, subject to adjustment as provided herein (the “Warrant Shares”). Except as otherwise
defined herein, capitalized terms in this Warrant to Purchase Common Stock (including any Warrants to
Purchase Common Stock issued in exchange,
transfer or replacement hereof, this “Warrant”), shall have the meanings set forth in Section 16. This Warrant is one of the Warrants to purchase
Common Stock (the “Lender
Warrants”) issued pursuant to Section 2.1 of that certain Subscription Agreement, dated as of July 29, 2022 (the
“Subscription Date”), by and among the Company and the investors (the
“Subscribers”) referred to therein (the “Subscription Agreement”).
Capitalized terms used herein and not otherwise defined shall have the definitions ascribed to such terms in the Subscription Agreement.

1. EXERCISE OF WARRANT.

(a) Mechanics of Exercise. Subject to the terms and conditions hereof (including, without limitation, the limitations set forth in
Section 1(e)), this Warrant may be exercised by the Holder at any time or times on or after the Issuance Date, in whole or in part, by (i) delivery of a
written notice, in the form attached hereto as Exhibit A (the “Exercise
Notice”), of the Holder’s election to exercise this Warrant and (ii) (A) payment to
the Company of an amount equal to the applicable Exercise Price multiplied by the number of Warrant Shares as to which this Warrant is being
exercised (the “Aggregate Exercise Price”) in cash by wire transfer of immediately available funds to an account designated in writing by the Company
or (B) by notifying the Company in writing that this Warrant is being
exercised pursuant to a Cashless Exercise (as defined in Section 1(c)). No
ink-original Exercise Notice shall be required, nor shall any medallion guarantee (or other type of guarantee or notarization) of
any Exercise Notice be
required, provided that the Company shall have no liability to the Holder for honoring a non-medallion guaranteed Exercise Notice that the Company
reasonably believes to be genuine. The
registered Holder shall not be required to deliver the original Warrant in order to effect an exercise hereunder.
Execution and delivery of the Exercise Notice
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with respect to less than all of the Warrant Shares shall have the same effect as cancellation of the original Warrant and issuance of a new Warrant
evidencing the right to purchase the remaining
number of Warrant Shares. On or before the first (1st) Trading Day following the Trading Day on which
the Holder has delivered an Exercise Notice and the Aggregate Exercise Price (or notice of a
Cashless Exercise) to the Company (for purposes of this
Warrant, if an Exercise Notice is delivered to the Company on a day that is not a Trading Day, such Exercise Notice shall be deemed to have been
delivered on the first Trading Day following the
day of actual delivery), the Company shall transmit by electronic mail an acknowledgment of
confirmation of receipt of the Exercise Notice to the Holder. On or before the earlier of (i) the second
(2nd) Trading Day and (ii) the number of Trading
Days comprising the Standard Settlement Period, in each case, following the date on which the Holder has delivered the Exercise Notice and the
Aggregate Exercise Price (or notice of a Cashless Exercise) to the Company (a “Share Delivery Date”), the Company shall (X) provided that the
Company’s transfer agent (the “Transfer Agent”) is
participating in The Depository Trust Company (“DTC”) Fast Automated Securities Transfer
Program and (A) the Warrant Shares are subject to an effective resale registration statement in favor of the Holder and the Holder has
delivered to the
Company a representation that such Warrant Shares have been sold pursuant to such registration statement or (B) if exercised via Cashless Exercise, at a
time when Rule 144 would be available for immediate resale of the Warrant
Shares by the Holder, and the Holder has delivered to the Company a
representation that such Warrant Shares have been sold pursuant to Rule 144, credit such aggregate number of Warrant Shares to which the Holder is
entitled pursuant to such exercise
to the Holder’s or its designee’s balance account with DTC through its Deposit / Withdrawal At Custodian system, or
(Y) if (A) the Transfer Agent is not participating in the DTC Fast Automated Securities Transfer Program or
(B) the Warrant Shares are not subject to an
effective resale registration statement in favor of the Holder or the Holder has not delivered to the Company a representation that such Warrant Shares
have been sold pursuant to such registration
statement and, if exercised via Cashless Exercise, at a time when Rule 144 would not be available for
immediate resale of the Warrant Shares by the Holder or the Holder has not delivered to the Company a representation that such Warrant Shares have
been sold pursuant to such registration statement, (i) issue and dispatch by overnight courier to the address as specified in the Exercise Notice, a
certificate, registered in the Company’s share register in the name of the Holder or its
designee and bearing such restrictive legends as the Company
deems necessary, for the number of Warrant Shares to which the Holder is entitled pursuant to such exercise, or (ii) issue and dispatch by electronic mail
to the address as specified
in the Exercise Notice, evidence of book entry, registered in the Company’s share register in the name of the Holder or its
designee and bearing such restrictive legends as the Company deems necessary, for the number of Warrant Shares to which
the Holder is entitled
pursuant to such exercise. The Company shall be responsible for all fees and expenses of the Transfer Agent and all fees and expenses with respect to
the issuance of Warrant Shares via DTC, if any, including without limitation
for same day processing. Upon delivery of the Exercise Notice and the
Aggregate Exercise Price (or notice of a Cashless Exercise), the Holder shall be deemed for all corporate purposes to have become the holder of record
of the Warrant Shares with
respect to which this Warrant has been exercised, irrespective of the date such Warrant Shares are credited to the Holder’s
DTC account or the date of delivery of the certificates or book entry evidence evidencing such Warrant Shares, as the
case may be. If this Warrant is
submitted in connection with any exercise pursuant to this Section 1(a) and the number of Warrant Shares represented by this Warrant submitted for
exercise is greater than the number of Warrant Shares being
acquired upon an exercise, then the Company shall as soon as practicable and in no event
later than five (5) Trading Days after any exercise and at its own expense, issue a new Warrant (in accordance with Section 6(d)) representing the
right
to purchase the number of Warrant Shares issuable immediately prior to such exercise under this Warrant, less the number of Warrant Shares with
respect to which this Warrant is exercised. No fractional Warrant Shares are to be issued upon the
exercise of this Warrant, but rather the number of
Warrant Shares to be issued shall be rounded to the nearest whole number. The Company shall pay any and all taxes which may be payable with respect
to the issuance and delivery of Warrant Shares
upon exercise of this Warrant.

(b) Exercise Price. For purposes of this Warrant, “Exercise Price” means $0.01,
subject to adjustment as provided herein.

(c) Cashless Exercise. Notwithstanding anything contained herein to the contrary, the
Holder may, in its sole discretion, exercise this
Warrant in whole or in part and, in lieu of making the cash payment otherwise contemplated to be made to the Company upon such exercise in payment
of the Aggregate Exercise Price, elect instead to
receive upon such exercise the “Net Number” of shares of Common Stock determined according to the
following formula (a “Cashless Exercise”):

Net Number = (A x B) - (A x C)
B
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For purposes of the foregoing formula:
 

  A= the total number of shares with respect to which this Warrant is then being exercised.
 

 

B= as applicable: (i) the Weighted Average Price of the Common Stock on the Trading Day immediately preceding
the date of the
applicable Exercise Notice if such Exercise Notice is (1) both executed and delivered pursuant to Section 1(a) hereof on a day that is
not a Trading Day or (2) both executed and delivered pursuant to Section 1(a)
hereof on a Trading Day prior to the opening of
“regular trading hours” (as defined in Rule 600(b)(68) of Regulation NMS promulgated under the federal securities laws) on such
Trading Day, (ii) at the option of the Holder indicated in
the Exercise Notice, either (x) the Weighted Average Price of the Common
Stock on the Trading Day immediately preceding the date of the applicable Exercise Notice, or (y) the Weighted Average Price of the
Common Stock on the Trading Day of
the applicable Exercise Notice if such Exercise Notice is executed and delivered during
“regular trading hours” on a Trading Day pursuant to Section 1(a) hereof, or (iii) the Weighted Average Price of the Common Stock
on the date
of the applicable Exercise Notice if the date of such Exercise Notice is a Trading Day and such Exercise Notice is both
executed and delivered pursuant to Section 1(a) hereof after the close of “regular trading hours” on such Trading
Day.

 

  C= the Exercise Price then in effect for the applicable Warrant Shares at the time of such exercise.

For purposes of Rule 144(d) promulgated under the 1933 Act, as in effect on the date hereof, the Company hereby
acknowledges and
agrees that the Warrant Shares issued in a Cashless Exercise shall be deemed to have been acquired by the Holder, and the holding period for the
Warrant Shares shall be deemed to have commenced, on the date this Warrant was last
acquired by such Holder prior to such Cashless Exercise. The
Company agrees not to take any position contrary to this Section 1(c).

(d) Disputes. In the case of a dispute as to the determination of the Exercise Price or the arithmetic calculation of the Warrant
Shares,
the Company shall promptly issue to the Holder the number of Warrant Shares that are not disputed and resolve such dispute in accordance with
Section 11.

(e) Beneficial Ownership Limitations on Exercises. Notwithstanding anything to the contrary contained herein, the Company shall
not
effect the exercise of any portion of this Warrant, and the Holder shall not have the right to exercise any portion of this Warrant, and any such
exercise shall be null and void and treated as if never made, to the extent that after giving effect to
such exercise, the Holder together with the other
Attribution Parties collectively would beneficially own in excess of 4.99% (the “Maximum Percentage”) of the number of shares of Common Stock
outstanding immediately after giving
effect to such exercise. For purposes of the foregoing sentence, the aggregate number of shares of Common Stock
beneficially owned by the Holder and the other Attribution Parties shall include the number of shares of Common Stock held by the Holder
and all other
Attribution Parties plus the number of shares of Common Stock issuable upon exercise of this Warrant with respect to which the determination of such
sentence is being made, but shall exclude the number of shares of Common Stock which
would be issuable upon (A) exercise of the remaining,
unexercised portion of this Warrant beneficially owned by the Holder or any of the other Attribution Parties and (B) exercise or conversion of the
unexercised or unconverted portion of
any other securities of the Company (including, without limitation, any convertible notes or convertible preferred
stock or warrants, including the other Lender Warrants) beneficially owned by the Holder or any other Attribution Party subject to a
limitation on
conversion or exercise analogous to the limitation contained in this Section 1(e). For purposes of this Section 1(e), beneficial ownership shall be
calculated in accordance with Section 13(d) of the Securities Exchange
Act of 1934, as amended (the “1934 Act”). For purposes of determining the
number of outstanding shares of Common Stock the Holder may acquire upon the exercise of this Warrant without exceeding the Maximum Percentage,
the Holder may
rely on the number of outstanding shares of Common Stock as reflected in (x) the Company’s most recent Annual Report on Form 10-K,
Quarterly Report on Form
10-Q, Current Report on Form 8-K or other public filing with the Securities and Exchange Commission (the “SEC”), as the
case may be, (y) a more
recent public announcement by the Company or (z) any other written notice by the Company or the Transfer Agent setting forth
the
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number of shares of Common Stock outstanding (the “Reported Outstanding Share Number”). If the Company receives an Exercise Notice from the
Holder at a time when the actual
number of outstanding shares of Common Stock is less than the Reported Outstanding Share Number, the Company
shall (i) notify the Holder in writing of the number of shares of Common Stock then outstanding and, to the extent that such Exercise
Notice would
otherwise cause the Holder’s beneficial ownership, as determined pursuant to this Section 1(e), to exceed the Maximum Percentage, the Holder must
notify the Company of a reduced number of Warrant Shares to be purchased
pursuant to such Exercise Notice (the number of shares by which such
purchase is reduced, the “Reduction Shares”) and (ii) as soon as reasonably practicable, the Company shall return to the Holder any Exercise Price paid
by the
Holder for the Reduction Shares. For any reason at any time, upon the written or oral request of the Holder, the Company shall within one
(1) Trading Day confirm orally and in writing or by electronic mail to the Holder the number of shares of
Common Stock then outstanding. The number
of outstanding shares of Common Stock shall be determined after giving effect to the conversion or exercise of securities of the Company, including this
Warrant, by the Holder and any other Attribution Party
since the date as of which the Reported Outstanding Share Number was reported. In the event
that the issuance of shares of Common Stock to the Holder upon exercise of this Warrant results in the Holder and the other Attribution Parties being
deemed
to beneficially own, in the aggregate, more than the Maximum Percentage of the number of outstanding shares of Common Stock (as
determined under Section 13(d) of the 1934 Act), the number of shares so issued by which the Holder’s and the
other Attribution Parties’ aggregate
beneficial ownership exceeds the Maximum Percentage (the “Excess Shares”) shall be deemed null and void and shall be cancelled ab initio, and the
Holder shall not have the power to vote or
to transfer the Excess Shares. As soon as reasonably practicable after the issuance of the Excess Shares has
been deemed null and void, the Company shall return to the Holder the Exercise Price paid by the Holder for the Excess Shares. Upon delivery
of a
written notice to the Company, the Holder may from time to time increase or decrease the Maximum Percentage to any other percentage not in excess of
9.99% as specified in such notice; provided that (i) any such increase in the Maximum
Percentage will not be effective until the sixty-first (61st) day
after such notice is delivered to the Company and (ii) any such increase or decrease will apply only to the Holder and the
other Attribution Parties and
not to any other holder of Lender Warrants that is not an Attribution Party of the Holder. For purposes of clarity, the shares of Common Stock issuable
pursuant to the terms of this Warrant in excess of the Maximum
Percentage shall not be deemed to be beneficially owned by the Holder for any purpose
including for purposes of Section 13(d) or Rule 16a-1(a)(1) of the 1934 Act. No prior inability to exercise this
Warrant pursuant to this paragraph shall
have any effect on the applicability of the provisions of this paragraph with respect to any subsequent determination of exercisability. The provisions of
this paragraph shall be construed and implemented in
a manner otherwise than in strict conformity with the terms of this Section 1(e) to the extent
necessary to correct this paragraph or any portion of this paragraph which may be defective or inconsistent with the intended beneficial ownership
limitation contained in this Section 1(e) or to make changes or supplements necessary or desirable to properly give effect to such limitation. The
limitation contained in this paragraph may not be waived and shall apply to a successor holder of
this Warrant.

2. ADJUSTMENT OF EXERCISE PRICE AND NUMBER OF WARRANT SHARES.

(a) Adjustment Upon Subdivision or Combination of Shares of Common Stock. If the Company at any time on or after the
Subscription Date subdivides (by any stock split, stock dividend, recapitalization or otherwise) its outstanding shares of Common Stock into a
greater number of shares, the Exercise Price in effect immediately prior to such subdivision will be
proportionately reduced and the number of
Warrant Shares will be proportionately increased. If the Company at any time on or after the Subscription Date combines (by combination, reverse
stock split or otherwise) its outstanding shares of Common
Stock into a smaller number of shares, the Exercise Price in effect immediately prior to
such combination will be proportionately increased and the number of Warrant Shares will be proportionately decreased. Any adjustment under
this
Section 2(a) shall become effective at the close of business on the date the subdivision or combination becomes effective.

(b) Adjustment to Exercise Price and Number of Warrant Shares for Subsequent Issuances. In order to prevent dilution of
the
purchase rights granted under this Warrant, the Exercise Price and the number of Warrant Shares issuable upon exercise of this Warrant shall be
subject to adjustment from time to time as provided in this Section 2(b) (in each case, after
taking into consideration any prior adjustments
pursuant to this Section 2(b) or otherwise), with any such adjustment automatically becoming effective without further action of any person
required; provided, that there shall be no
adjustment to the number of Warrant Shares acquirable upon exercise of the Warrant, as provided in this
Section 2(b) (an “Adjustment”), unless and until such Adjustment, together with any previous Adjustments to the number of
Warrant Shares so
acquirable which would otherwise have resulted in an Adjustment were it not for this proviso, would require an increase or decrease of at least 5%
of the total number of Warrant Shares so acquirable at the time of such Adjustment,
in which event such Adjustment and all such previous
Adjustments shall immediately occur.
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(i) Definitions. For purposes of this Section 2(b), the
following terms shall have the following meanings:

“Excluded Issuances” means any issuance or sale (or deemed issuance or
sale in accordance with Section 2(b)(iv)) by the Company after the
Adjustment Date of: (a) shares of Common Stock issued upon the exercise of the Warrants; (b) shares of Common Stock issued upon the
conversion or exercise of options
or convertible securities issued prior to the Adjustment Date, provided that such securities are not amended after
the Adjustment Date to increase the number of shares of Common Stock issuable thereunder or to lower the exercise or
conversion price thereof;
or (c) shares of Common Stock under the Company’s 2019 Stock Incentive Plan or the Company’s 2020 Employee Stock Purchase Plan.

“Independent Financial Expert” shall mean a nationally recognized accounting, investment banking or consultant firm, which
firm does not
have a material financial interest or other material economic relationship with either the Company or any of its Affiliates or the Holder or any of
its Affiliates that is, in the good faith judgment of the Company’s board of
directors (the “Board”), qualified to perform the task for which it has
been engaged.

“Trading Day”
shall mean a day on which trading in the shares of Common Stock (or other applicable security) generally occurs on the principal
exchange or market on which the shares of Common Stock (or other applicable security) are then listed or traded;
provided that if the shares of
Common Stock (or other applicable security) are not so listed or traded, “Trading Day” means a Business Day.

“VWAP” shall mean, as of any date of determination, the average per share volume-weighted average price as displayed under the
heading
“Bloomberg VWAP” on Bloomberg page “TXMD<equity> AQR” (or its equivalent successor if such Bloomberg page is not available) in respect
of the period from the open of trading on the relevant Trading Day until the
close of trading on such Trading Day (or if such volume-weighted
average price is unavailable, the market value of one share of Common Stock on such Trading Day reasonably determined, using a volume-
weighted average method, by an Independent
Financial Expert appointed (and compensated by the Company) for such purpose). The VWAP will
be determined without regard to after-hours trading or any other trading outside of the regular trading session trading hours.

(ii) Adjustment for Common Stock Issuances. If the Company shall, at any time or from time to time after July 29,
2022 (the
“Adjustment Date”), issue or sell, or is deemed to have issued or sold, any shares of Common Stock for consideration per share less than the
Exercise Price in effect immediately prior to such issuance or sale (or deemed
issuance or sale) (“Adjustment Trigger Shares”), then
immediately upon such issuance or sale (or deemed issuance or sale), the Exercise Price shall be reduced to the weighted average per share
consideration received by the Company
for all Adjustment Trigger Shares so issued or sold (or deemed issued or sold) from and after the
Adjustment Date, as determined in good faith by the Board, and the number of Warrant Shares will be proportionately increased.

(iii) Exceptions to Adjustment Upon Issuance of Common Stock. Anything herein to the contrary notwithstanding, there
shall
be no adjustment to the Exercise Price or the number of Warrant Shares issuable upon exercise of this Warrant with respect to any Excluded
Issuance.

(iv) Adjustment for Certain Events. For purposes of determining the adjusted Exercise Price and number of Warrant
Shares
under Section 1(a) hereof, the following shall be applicable:

(A) Issuance of Options. If the Company
shall, at any time or from time to time after the Adjustment Date, grant or sell
any options, whether or not such options or the right to convert or exchange any convertible securities issuable upon the exercise of such
options are immediately
exercisable, and the price per share (determined as provided in this paragraph and in Section 2(b)(iv)(C)) for
which Common Stock is issuable upon the exercise
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of such options or upon the conversion or exchange of convertible securities issuable upon the exercise of such options is less than the
Exercise Price in effect immediately prior to the time of
the granting or sale of such options, then the total maximum number of shares of
Common Stock issuable upon the exercise of such options or upon conversion or exchange of the total maximum amount of convertible
securities issuable upon the exercise
of such options shall be deemed to have been issued as of the date of granting or sale of such options
at a price per share equal to the quotient obtained by dividing of (a) the total amount, if any, received or receivable by the Company as
consideration for the granting, sale, or exercise of all such options (which sum shall constitute the applicable consideration received for
purposes of Section 1(a)), by (b) the total maximum number of shares of Common Stock issuable upon
the exercise of all such options or
upon the conversion or exchange of all convertible securities issuable upon the exercise of all such options, and the number of Warrant
Shares will be proportionately increased. No further adjustment of the
Exercise Price or the number of Warrant Shares shall be made upon
the actual issuance of Common Stock or of convertible securities upon exercise of such options or upon the actual issuance of Common
Stock upon conversion or exchange of convertible
securities issuable upon exercise of such options.

(B) Issuance of Convertible Securities. If the Company shall,
at any time or from time to time after the Adjustment Date,
grant or sell any convertible securities, whether or not the right to convert or exchange any such convertible securities is immediately
exercisable, and the price per share (determined as
provided in this paragraph and in Section 2(b)(iv)(C)) for which Common Stock is
issuable upon the conversion or exchange of such convertible securities is less than the Exercise Price in effect immediately prior to the
time of the granting or
sale of such convertible securities, then the total maximum number of shares of Common Stock issuable upon
conversion or exchange of the total maximum amount of such convertible securities shall be deemed to have been issued as of the date of
granting or sale of such convertible securities at a price per share equal to the quotient obtained by dividing (a) the total amount, if any,
received or receivable by the Company as consideration for the granting, sale, or exercise of such
convertible securities (which sum shall
constitute the applicable consideration received for purposes of Section 1(a)), by (b) the total maximum number of shares of Common
Stock issuable upon the conversion or exchange of all such
convertible securities, and the number of Warrant Shares will be
proportionately increased. No further adjustment of the Exercise Price or the number of Warrant Shares shall be made upon the actual
issuance of Common Stock upon conversion or
exchange of such convertible securities or by reason of the issue or sale of convertible
securities upon exercise of any options to purchase any such convertible securities for which adjustments of the Exercise Price have been
made pursuant to the
other provisions of this Section 2(b)(iv).

(C) Calculation of Consideration Received. If the Company shall,
at any time or from time to time after the Adjustment
Date, issue or sell, or is deemed to have issued or sold, any shares of Common Stock, options or convertible securities: (A) for cash, the
consideration received therefor shall be deemed to
be the net amount received or receivable by the Company therefor; (B) for
consideration other than cash, the amount of the consideration other than cash received or receivable by the Company shall be the fair
market value of such consideration,
except where such consideration consists of marketable securities, in which case the amount of
consideration received or receivable by the Company shall be the market price (as reflected on any securities exchange, quotation system
or association or
similar pricing system covering such security) for such securities as of the end of business on the date of receipt of such
securities; or (C) for no specifically allocated consideration in connection with an issuance or sale of other
securities of the Company,
together comprising one integrated transaction, the amount of the consideration therefor shall be deemed to be the fair market value of
such portion of the aggregate consideration received or receivable by the Company in
such transaction as is attributable to such shares of
Common Stock, options or convertible securities, as the case may be, issued in such transaction. The net amount of any cash consideration
and the fair market value of any consideration other than
cash or marketable securities shall be determined in good faith by the Board.
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(v) Certificate as to Adjustment.

(A) As promptly as reasonably practicable following any adjustment of the Exercise Price and/or the number of Warrant
Shares,
but in any event not later than 15 Business Days thereafter, the Company shall furnish to the Holder a certificate of an executive
officer setting forth in reasonable detail such adjustment and the facts upon which it is based and certifying the
calculation thereof. All
calculations of Exercise Price under this Section 2(b) shall be made to the nearest cent or to the nearest one-hundredth of a share, as the
case may be.

(B) As promptly as reasonably practicable following the receipt by the Company of a written request by the Holder, but
in any
event not later than 15 Business Days thereafter, the Company shall furnish to the Holder a certificate of an executive officer
certifying the Exercise Price then in effect and the number of Warrant Shares or the amount, if any, of other shares of
stock, securities or
assets then issuable upon exercise of the Warrant.

3. FUNDAMENTAL TRANSACTIONS. In the event of a Fundamental
Transaction, the Company shall make appropriate provision to
ensure that (a) the purchaser (or its parent) shall assume this Warrant (with appropriate changes to the Exercise Price to take into account the value of the
securities substituted
for the Common Stock so as to preserve the intrinsic spread between the fair market value of any substituted securities and the
Exercise Price), or (b) Holder will thereafter have the right to receive upon an exercise of this Warrant, in lieu
of the shares of the Common Stock (or
other securities, cash, assets or other property) issuable upon the exercise of this Warrant prior to such Fundamental Transaction, such securities, cash or
other assets (including warrants or other purchase or
subscription rights) which the Holder would have been entitled to receive on a per share basis upon
the happening of such Fundamental Transaction had this Warrant been exercised immediately prior to such Fundamental Transaction (without regard to
any limitations on the exercise of this Warrant); provided, however, that following any Fundamental Transaction, this Warrant shall only be exercisable
via Cashless Exercise. The provisions of this Section 3 shall apply similarly
and equally to successive Fundamental Transactions.

4. NONCIRCUMVENTION. The Company hereby covenants and agrees that the Company
will not, by amendment of its Articles of
Incorporation or Bylaws, or through any reorganization, transfer of assets, consolidation, merger, scheme of arrangement, dissolution, issue or sale of
securities, or any other voluntary action, avoid or
seek to avoid the observance or performance of any of the terms of this Warrant, and will at all times
in good faith carry out all of the provisions of this Warrant and take all action as may be required to protect the rights of the Holder. Without
limiting the
generality of the foregoing, the Company (a) shall not increase the par value of any shares of Common Stock receivable upon the exercise of this
Warrant above the Exercise Price then in effect, (b) shall take all such actions
as may be necessary or appropriate in order that the Company may validly
and legally issue fully paid and nonassessable shares of Common Stock upon the exercise of this Warrant, and (c) shall, so long as any of the Lender
Warrants are
outstanding, take all action necessary to reserve and keep available out of its authorized and unissued shares of Common Stock, solely for
the purpose of effecting the exercise of the Lender Warrants, 100% of the number of shares of Common Stock as
shall from time to time be necessary to
effect the exercise of the Lender Warrants then outstanding (without regard to any limitations on exercise).

5. WARRANT HOLDER NOT DEEMED A STOCKHOLDER. Except as otherwise specifically provided herein, the Holder, solely in
such Person’s
capacity as a holder of this Warrant, shall not be entitled to vote or receive dividends or be deemed the holder of capital stock of the
Company for any purpose, nor shall anything contained in this Warrant be construed to confer upon the Holder,
solely in such Person’s capacity as the
Holder of this Warrant, any of the rights of a stockholder of the Company or any right to vote, give or withhold consent to any corporate action (whether
any reorganization, issue of stock,
reclassification of stock, consolidation, merger, conveyance or otherwise), receive notice of meetings, receive
dividends or subscription rights, or otherwise, prior to the issuance to the Holder of the Warrant Shares which such Person is then
entitled to receive
upon the due exercise of this Warrant. In addition, nothing contained in this Warrant shall be construed as imposing any liabilities on the Holder to
purchase any securities (upon exercise of this Warrant or otherwise) or as a
stockholder of the Company, whether such liabilities are asserted by the
Company or by creditors of the Company.
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6. REISSUANCE OF WARRANTS.

(a) Transfer of Warrant. If this Warrant is to be transferred, the Holder shall surrender this Warrant to the Company, whereupon the
Company will forthwith issue and deliver upon the order of the Holder a new Warrant (in accordance with Section 6(d)), registered as the Holder may
request, representing the right to purchase the number of Warrant Shares being transferred by
the Holder and, if less than the total number of Warrant
Shares then underlying this Warrant is being transferred, a new Warrant (in accordance with Section 6(d)) to the Holder representing the right to
purchase the number of Warrant Shares not
being transferred.

(b) Lost, Stolen or Mutilated Warrant. Upon receipt by the Company of evidence reasonably satisfactory to the
Company of the loss,
theft, destruction or mutilation of this Warrant, and, in the case of loss, theft or destruction, of any indemnification undertaking by the Holder to the
Company in customary form and, in the case of mutilation, upon surrender
and cancellation of this Warrant, the Company shall execute and deliver to
the Holder a new Warrant (in accordance with Section 6(d)) representing the right to purchase the Warrant Shares then underlying this Warrant.

(c) Exchangeable for Multiple Warrants. This Warrant is exchangeable, upon the surrender hereof by the Holder at the principal
office
of the Company, for a new Warrant or Warrants (in accordance with Section 6(d)) representing in the aggregate the right to purchase the number
of Warrant Shares then underlying this Warrant, and each such new Warrant will represent the right to
purchase such portion of such Warrant Shares as
is designated by the Holder at the time of such surrender; provided, however, that no Lender Warrants for fractional Warrant Shares shall be given.

(d) Issuance of New Warrants. Whenever the Company is required to issue a new Warrant pursuant to the terms of this Warrant, such
new
Warrant (i) shall be of like tenor with this Warrant, (ii) shall represent, as indicated on the face of such new Warrant, the right to purchase the
Warrant Shares then underlying this Warrant (or in the case of a new Warrant being issued
pursuant to Section 6(a) or Section 6(c), the Warrant Shares
designated by the Holder which, when added to the number of shares of Common Stock underlying the other new Warrants issued in connection with
such issuance, does not exceed the
number of Warrant Shares then underlying this Warrant), (iii) shall have an issuance date, as indicated on the face of
such new Warrant which is the same as the Issuance Date, and (iv) shall have the same rights and conditions as this Warrant.

7. NOTICES. Whenever notice is required to be given under this Warrant, unless otherwise provided herein, such notice shall be
given in
accordance with Section 6.3 of the Subscription Agreement. The Company will give written notice to the Holder (a) promptly following any adjustment
of the Exercise Price, setting forth in reasonable detail, and certifying, the
calculation of such adjustment and (b) at least ten (10) days prior to the date
on which the Company closes its books or takes a record (i) with respect to any dividend or distribution upon the shares of Common Stock, (ii) with
respect to any grants, issuances or sales of any options, convertible securities or rights to purchase stock, warrants, securities or other property, in each
case pro rata to all record holders of Common Stock, or (iii) for determining rights
to vote with respect to any Fundamental Transaction, dissolution or
liquidation; provided in each case that such information shall be made known to the public prior to or in conjunction with such notice being provided to
the Holder.

8. AMENDMENT AND WAIVER. Except as otherwise provided herein, the provisions of this Warrant may be amended or waived and
the Company
may take any action herein prohibited, or omit to perform any act herein required to be performed by it, only if the Company has obtained
the written consent of the Required Holders. Any amendment or waiver by the Company and the Required Holders
shall be binding on the Holder of this
Warrant and all holders of the Lender Warrants.

9. GOVERNING LAW; JURISDICTION; JURY TRIAL.
This Warrant shall be governed by and construed and enforced in accordance
with, and all questions concerning the construction, validity, interpretation and performance of this Warrant shall be governed by, the internal laws of the
State of New
York, without giving effect to any choice of law or conflict of law provision or rule (whether of the State of New York or any other
jurisdictions) that would cause the application of the laws of any jurisdictions other than the State of New York.
The Company hereby irrevocably
submits to the exclusive jurisdiction of the state and federal courts sitting in The City of New York, Borough of Manhattan, for the adjudication of any
dispute hereunder or in connection herewith or with any
transaction contemplated hereby or discussed herein, and hereby irrevocably waives, and agrees
not to assert in any suit, action
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or proceeding, any claim that it is not personally subject to the jurisdiction of any such court, that such suit, action or proceeding is brought in an
inconvenient forum or that the venue of
such suit, action or proceeding is improper. Nothing contained herein shall be deemed to limit in any way any
right to serve process in any manner permitted by law. Nothing contained herein shall be deemed or operate to preclude the Holder from
bringing suit or
taking other legal action against the Company in any other jurisdiction to collect on the Company’s obligations to the Holder, to realize on any collateral
or any other security for such obligations, or to enforce a judgment or
other court ruling in favor of the Holder. THE COMPANY HEREBY
IRREVOCABLY WAIVES ANY RIGHT IT MAY HAVE, AND AGREES NOT TO REQUEST, A JURY TRIAL FOR THE ADJUDICATION
OF ANY DISPUTE HEREUNDER OR IN CONNECTION WITH OR ARISING OUT OF THIS WARRANT OR
ANY TRANSACTION
CONTEMPLATED HEREBY.

10. CONSTRUCTION; HEADINGS. This Warrant shall be deemed to be jointly drafted by the
Company and all of the Subscribers and
shall not be construed against any Person as the drafter hereof. The headings of this Warrant are for convenience of reference and shall not form part of,
or affect the interpretation of, this Warrant.

11. DISPUTE RESOLUTION. In the case of a dispute as to the determination of the Exercise Price or the arithmetic calculation of the
Warrant Shares, the Company shall submit the disputed determinations or arithmetic calculations via electronic mail within three (3) Business Days of
receipt of the Exercise Notice giving rise to such dispute, as the case may be, to the Holder.
If the Holder and the Company are unable to agree upon
such determination or calculation of the Exercise Price or the Warrant Shares within three (3) Business Days of such disputed determination or
arithmetic calculation being submitted to the
Holder, then the Company shall, within three (3) Business Days submit via electronic mail (a) the disputed
determination of the Exercise Price, together with the Company’s and Holder’s respective calculations, to an independent,
reputable investment bank or
financial services firm selected by the Holder and approved by the Company, such approval not to be unreasonably withheld, conditioned, or delayed, or
(b) the disputed arithmetic calculation of the Warrant Shares,
together with the Company’s and Holder’s respective calculations, to an independent,
outside accountant, selected by the Holder and approved by the Company, such approval not to be unreasonably withheld, conditioned, or delayed. The
Company shall cause the investment bank, financial services firm or accountant, as the case may be, to perform the determinations or calculations and
notify the Company and the Holder of the results no later than five (5) Business Days from the
time it receives the disputed determinations or
calculations. Such investment bank’s, financial services firm’s or accountant’s determination or calculation, as the case may be, shall be binding upon all
parties absent demonstrable
error. The costs of such investment bank, financial services firm or accountant shall be allocated by such firm between the
Company and the Holder proportionally based on such firm’s determination or calculation and the Company’s and
Holder’s respective calculations
submitted to such firm.

12. REMEDIES, OTHER OBLIGATIONS, BREACHES AND INJUNCTIVE RELIEF. The
remedies provided in this Warrant shall be
cumulative and in addition to all other remedies available under this Warrant and the other Transaction Documents, at law or in equity (including a
decree of specific performance and/or other injunctive
relief), and nothing herein shall limit the right of the Holder to pursue actual damages for any
failure by the Company to comply with the terms of this Warrant. The Company acknowledges that a breach by it of its obligations hereunder will cause
irreparable harm to the Holder and that the remedy at law for any such breach may be inadequate. The Company therefore agrees that, in the event of
any such breach or threatened breach, the holder of this Warrant shall be entitled, in addition to
all other available remedies, to seek an injunction
restraining any breach, without the necessity of showing economic loss and without any bond or other security being required.

13. TRANSFER. This Warrant and the Warrant Shares may be offered for sale, sold, transferred, pledged or assigned without the consent
of the Company, except as may otherwise be required by Section 6.5 of the Subscription Agreement.

14. SEVERABILITY. If any
provision of this Warrant is prohibited by law or otherwise determined to be invalid or unenforceable by a
court of competent jurisdiction, the provision that would otherwise be prohibited, invalid or unenforceable shall be deemed amended to apply
to the
broadest extent that it would be valid and enforceable, and the invalidity or unenforceability of such provision shall not affect the validity of the
remaining provisions of this Warrant so long as this Warrant as so modified continues to
express, without material change, the original intentions of the
parties as to the subject matter hereof and the prohibited nature, invalidity or unenforceability
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of the provision(s) in question does not substantially impair the respective expectations or reciprocal obligations of the parties or the practical realization
of the benefits that would
otherwise be conferred upon the parties. The parties will endeavor in good faith negotiations to replace the prohibited, invalid
or unenforceable provision(s) with a valid provision(s), the effect of which comes as close as possible to that of the
prohibited, invalid or unenforceable
provision(s).

15. DISCLOSURE. Upon delivery by the Company to the Holder of any notice
required to be given in accordance with the terms of this
Warrant, unless the Company has in good faith determined that the matters relating to such notice do not constitute material, nonpublic information
relating to the Company or its
Subsidiaries, the Company shall contemporaneously with any such delivery publicly disclose such material, nonpublic
information on a Current Report on Form 8-K or otherwise. In the event that the Company
believes that any notice required to be delivered by the
Company in accordance with the terms of this Warrant contains material, nonpublic information relating to the Company or its Subsidiaries, the
Company so shall indicate to the Holder
contemporaneously with delivery of such notice, and in the absence of any such indication, the Holder shall be
allowed to presume that all matters relating to such notice do not constitute material, nonpublic information relating to the Company or
its Subsidiaries.

16. CERTAIN DEFINITIONS. For purposes of this Warrant, the following terms shall have the following meanings:

(a) “1933 Act” means the Securities Act of 1933, as amended.

(b) “Affiliate” shall have the meaning ascribed to such term in Rule 405 of the 1933 Act.

(c) “Attribution Parties” means, collectively, the following Persons and entities: (i) any investment vehicle,
including, any funds,
feeder funds or managed accounts, currently, or from time to time after the Issuance Date, directly or indirectly managed or advised by the Holder’s
investment manager or any of its Affiliates or principals, (ii) any
direct or indirect Affiliates of the Holder or any of the foregoing, (iii) any Person acting
or who could be deemed to be acting as a Group together with the Holder or any of the foregoing and (iv) any other Persons whose beneficial
ownership
of the Common Stock would or could be aggregated with the Holder’s and the other Attribution Parties for purposes of Section 13(d) of the 1934 Act.
For clarity, the purpose of the foregoing is to subject collectively the Holder
and all other Attribution Parties to the Maximum Percentage.

(d) “Bloomberg” means Bloomberg Financial Markets.

(e) “Business Day” means any day other than Saturday, Sunday or other day on which commercial banks in The City of New York,
New York are authorized or required by law to remain closed; provided, however, for clarification, commercial banks shall not be deemed to be
authorized or required by law to remain closed due to “stay at home”, “shelter-in-place”, “non-essential employee” or any other similar orders or
restrictions or the closure of any
physical branch locations at the direction of any governmental authority so long as the electronic funds transfer systems
(including for wire transfers) of commercial banks in The City of New York, New York generally are open for use by customers on
such day.

(f) “Common Stock” means (i) the Company’s shares of common stock, par value $0.001 per share, and
(ii) any capital stock into
which such Common Stock shall have been changed or any capital stock resulting from a reclassification, reorganization or recapitalization of such
Common Stock.

(g) “Designee” means Sixth Street Specialty Lending, Inc.

(h) “Eligible Market” means the Principal Market, the NYSE American, The Nasdaq Global Select Market, The Nasdaq Global
Market, The Nasdaq Capital Market or The New York Stock Exchange, Inc.

(i) “Expiration Date” means the date that is one
hundred twenty (120) months after the Issuance Date or, if such date falls on a day
other than a Business Day or on which trading does not take place on the Principal Market (a “Holiday”), the next day that is not a Holiday.

(j) “Fundamental Transaction” means (A) that the Company shall, directly or indirectly, including through
Subsidiaries, Affiliates
or otherwise, in one or more related transactions, (i) consolidate or merge with or into (whether or not the Company is the surviving corporation) another
Subject Entity, or (ii) sell, assign, transfer, convey or
otherwise dispose of all or substantially all of the properties or assets of the Company, or
(iii) make, or allow one or more Subject Entities to make, or allow the Company to be subject to or have its Common
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Stock be subject to or party to one or more Subject Entities making, a purchase, tender or exchange offer that is accepted by the holders of at least either
(x) 50% of the outstanding shares of
Common Stock, (y) 50% of the outstanding shares of Common Stock calculated as if any shares of Common Stock
held by all Subject Entities making or party to, or Affiliated with any Subject Entities making or party to, such purchase, tender or
exchange offer were
not outstanding; or (z) such number of shares of Common Stock such that all Subject Entities making or party to, or Affiliated with any Subject Entity
making or party to, such purchase, tender or exchange offer, become
collectively the beneficial owners (as defined in Rule 13d-3 under the 1934 Act) of
at least 50% of the outstanding shares of Common Stock, or (iv) consummate a stock purchase agreement or other business
combination (including,
without limitation, a reorganization, recapitalization, spin-off or scheme of arrangement) with one or more Subject Entities whereby such Subject
Entities, individually or in the
aggregate, acquire, either (x) at least 50% of the outstanding shares of Common Stock, (y) at least 50% of the outstanding
shares of Common Stock calculated as if any shares of Common Stock held by all the Subject Entities making or party
to, or Affiliated with any Subject
Entity making or party to, such stock purchase agreement or other business combination were not outstanding; or (z) such number of shares of Common
Stock such that the Subject Entities become collectively the
beneficial owners (as defined in Rule 13d-3 under the 1934 Act) of at least 50% of the
outstanding shares of Common Stock, or (v) reorganize, recapitalize or reclassify its Common Stock, (B) that the
Company shall, directly or indirectly,
including through Subsidiaries, Affiliates or otherwise, in one or more related transactions, allow any Subject Entity individually or the Subject Entities
in the aggregate to be or become the “beneficial
owner” (as defined in Rule 13d-3 under the 1934 Act), directly or indirectly, whether through
acquisition, purchase, assignment, conveyance, tender, tender offer, exchange, reduction in outstanding shares
of Common Stock, merger, consolidation,
business combination, reorganization, recapitalization, spin-off, scheme of arrangement, reorganization, recapitalization or reclassification or otherwise
in any manner
whatsoever, of either (x) at least 50% of the aggregate ordinary voting power represented by issued and outstanding Common Stock,
(y) at least 50% of the aggregate ordinary voting power represented by issued and outstanding Common Stock
not held by all such Subject Entities as of
the Subscription Date calculated as if any shares of Common Stock held by all such Subject Entities were not outstanding, or (z) a percentage of the
aggregate ordinary voting power represented by
issued and outstanding shares of Common Stock or other equity securities of the Company sufficient to
allow such Subject Entities to effect a statutory short form merger or other transaction requiring other stockholders of the Company to surrender
their
shares of Common Stock without approval of the stockholders of the Company or (C) directly or indirectly, including through Subsidiaries, Affiliates or
otherwise, in one or more related transactions, the issuance of or the entering into
any other instrument or transaction structured in a manner to
circumvent, or that circumvents, the intent of this definition in which case this definition shall be construed and implemented in a manner otherwise than
in strict conformity with the
terms of this definition to the extent necessary to correct this definition or any portion of this definition which may be
defective or inconsistent with the intended treatment of such instrument or transaction.

(k) “Group” means a “group” as that term is used in Section 13(d) of the 1934 Act and as defined in Rule 13d-5 thereunder.

(l) “Person” means an individual, a limited liability company, a
partnership, a joint venture, a corporation, a trust, an unincorporated
organization, any other entity and a government or any department or agency thereof.

(m) “Principal Market” means The Nasdaq Stock Market LLC.

(n) “Required Holders” means the holders of the Lender Warrants representing at least a majority of the shares of Common
Stock
underlying the Lender Warrants then outstanding and shall include the Designee as long as the Designee or any of its Affiliates holds any Lender
Warrants.

(o) “Standard Settlement Period” means the standard settlement period, expressed in a number of Trading Days, on the
principal
securities exchange or securities market on which the Common Stock is then traded as in effect on the date of delivery of the applicable Exercise Notice.

(p) “Subject Entity” means any Person, Persons or Group or any Affiliate or associate of any such Person, Persons or Group.

(q) “Subsidiary” has the meaning as set forth in the Subscription Agreement.

(r) “Trading Day” means any day on which the Common Stock is traded on the Principal Market, or, if the Principal Market is
not
the principal trading market for the Common Stock on such day, then on the principal securities exchange or securities market on which the Common
Stock is then traded.
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(s) “Weighted Average Price” means, for any security as of any date, the
dollar volume-weighted average price for such security on
the Principal Market during the period beginning at 9:30:01 a.m., New York time (or such other time as the Principal Market publicly announces is the
official open of trading), and ending at
4:00:00 p.m., New York time (or such other time as the Principal Market publicly announces is the official close
of trading), as reported by Bloomberg through its “Volume at Price” function or, if the foregoing does not apply, the dollar
volume-weighted average
price of such security in the over-the-counter market on the electronic bulletin board for such security during the period beginning at 9:30:01
a.m., New
York time (or such other time as such market publicly announces is the official open of trading), and ending at 4:00:00 p.m., New York time (or such
other time as such market publicly announces is the official close of trading), as
reported by Bloomberg, or, if no dollar volume-weighted average price
is reported for such security by Bloomberg for such hours, the average of the highest closing bid price and the lowest closing ask price of any of the
market makers for such
security as reported in the OTC Link or “pink sheets” by OTC Markets Group Inc. (formerly Pink OTC Markets Inc.). If the
Weighted Average Price cannot be calculated for a security on a particular date on any of the foregoing bases, the
Weighted Average Price of such
security on such date shall be the fair market value as mutually determined by the Company and the Holder. If the Company and the Holder are unable
to agree upon the fair market value of such security, then such
dispute shall be resolved pursuant to Section 11 with the term “Weighted Average Price”
being substituted for the term “Exercise Price.” All such determinations shall be appropriately adjusted for any stock dividend, stock
split, stock
combination, reclassification or other similar transaction during the applicable calculation period.

[Signature Page
Follows]
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IN WITNESS WHEREOF, the Company has caused this Warrant to Purchase Common Stock to
be duly executed as of the Issuance Date set out
above in accordance with the terms of the Warrant.
 

THERAPEUTICSMD, INC.

By:               
Name:  
Title:  
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EXHIBIT A

EXERCISE NOTICE
TO BE
EXECUTED BY THE REGISTERED HOLDER TO EXERCISE THIS

WARRANT TO PURCHASE COMMON STOCK

THERAPEUTICSMD, INC.

The
undersigned holder hereby exercises the right to purchase _________________ of the shares of Common Stock (“Warrant Shares”) of
TherapeuticsMD, Inc., a Nevada corporation (the “Company”), evidenced by the attached
Warrant to Purchase Common Stock (the “Warrant”).
Capitalized terms used herein and not otherwise defined shall have the respective meanings set forth in the Warrant.

1. Form of Exercise Price. The Holder intends that payment of the Exercise Price shall be made as:
____________ a “Cash Exercise” with respect to _________________ Warrant Shares; and/or
____________ a “Cashless Exercise” with respect to _______________ Warrant Shares, resulting in a delivery obligation of the Company to the
Holder
of __________ shares of Common Stock representing the applicable Net Number.

2. Payment of Exercise Price. In the event that the
holder has elected a Cash Exercise with respect to some or all of the Warrant Shares to be
issued pursuant hereto, the holder shall pay the Aggregate Exercise Price in the sum of $___________________ to the Company in accordance with the
terms of
the Warrant.

3. Delivery of Warrant Shares. The Company shall deliver to the holder __________ Warrant Shares in accordance with the
terms of the Warrant
as follows, subject to Section 1(a) of the Warrant.
 
____________Warrant Shares have been sold pursuant to an effective resale registration statement and should be credited to
the Holder’s or its

designee’s balance account with DTC through its Deposit / Withdrawal At Custodian system pursuant to the information that
accompanies this notice; and/or

 

____________Warrant Shares acquired via Cashless Exercise have been sold pursuant to Rule 144 and the Holder has delivered
to the Company
representations from the Holder and the Holder’s broker indicating such and such Warrant Shares should be credited to the Holder’s or its
designee’s balance account with DTC through its Deposit / Withdrawal At Custodian
system pursuant to the information that
accompanies this notice; and/or

 

____________Warrant Shares represented by a certificate or evidence of book entry should be sent to the Holder or its
designee at the address below.

Date: _______ __, ________
 

Name of Registered Holder

By:                   
 Name:
 Title:

Address for certificate or evidence of book entry delivery (if applicable):

DTC Information (if applicable):



ACKNOWLEDGMENT

The Company hereby acknowledges this Exercise Notice and hereby directs Computershare Trust Company, N.A. to issue the above indicated
number
of shares of Common Stock.
 

THERAPEUTICSMD, INC.

By:               
Name:  
Title:  



Exhibit 10.3

AMENDMENT NO. 16
TO
FINANCING AGREEMENT

AMENDMENT NO. 16 TO FINANCING AGREEMENT, dated as of July 29, 2022 (this
“Amendment”), to the Financing Agreement, dated
as of April 24, 2019 (as amended, restated, supplemented or otherwise modified from time to time through the date hereof, the “Financing Agreement”),
by and among
THERAPEUTICSMD, INC., a Nevada corporation (“Company” or “Borrower”), certain Subsidiaries of Borrower, as Guarantors, the
Lenders from time to time party thereto, and SIXTH STREET SPECIALTY LENDING, INC., a
Delaware corporation (“Sixth Street”), as
administrative agent for the Lenders (in such capacity, together with its successors and assigns in such capacity, the “Administrative Agent”).

WHEREAS, the Loan Parties have requested that the Administrative Agent and the Lenders amend certain terms and conditions of the
Financing
Agreement; and

WHEREAS, the Administrative Agent and the Lenders are willing to amend such terms and conditions of the
Financing Agreement on the terms
and conditions set forth herein.

NOW THEREFORE, in consideration of the premises and other good
and valuable consideration, the receipt and sufficiency of which are
hereby acknowledged, the parties hereto hereby agree as follows:

1.
Definitions. All terms used herein that are defined in the Financing Agreement and not otherwise defined herein shall have the meanings
assigned to them in the Financing Agreement.

2. Amendments.

(a) New
Definitions. Section 1.01 of the Financing Agreement is hereby amended by adding the following definitions, in appropriate
alphabetical order:

(i) ““Amendment No. 16” means Amendment No. 16 to Financing Agreement, dated as of July 29,
2022, by and among the Loan
Parties, the Administrative Agent and the Lenders.”

(ii) ““Amendment
No. 16 Effective Date” means the “Amendment Effective Date” as set forth in Amendment No. 16.”

(b) Existing Definitions. Section 1.01 of the Financing Agreement is hereby amended as follows:

(i) The definition of “Term Loan Maturity Date” is hereby amended and restated to read as follows:



““Term Loan Maturity Date” means the earlier of
(a) September 30, 2022 and (b) the date that the Term Loan shall become due and payable in full
hereunder, whether by acceleration or otherwise; provided, that, (x) the Term Loan Maturity Date shall be extended to
October 31, 2022 if (1) the
Company shall have received not less than $7 million of net cash proceeds from an Equity Issuance, provided that if such Equity Issuance is a preferred
Equity Issuance, such preferred Equity Issuance shall
be on substantially the same terms as the terms of the preferred Equity Issuance on the
Amendment No. 16 Effective Date, provided further that the liquidation preference may be less than, but shall not exceed, an amount equal to $1,333
per
share based on a purchase price of $1,000 per share plus either shares of common stock equal to 263,666 or a make-whole amount (paid only after
Obligations are paid in full) reasonably calculated to equate to the value of such shares, and
(2) the receipt by the Administrative Agent or its designees
of (A) a fully executed Warrant to Purchase Common Stock of the Company on substantially the same terms as the Warrant to Purchase Common Stock
issued to the Administrative Agent
on the Amendment No. 16 Effective Date for the purchase of 125,000 shares of common stock at an exercise price of
$0.01 per share and (B) a fully executed Subscription Agreement on substantially the same terms as the Subscription Agreement
delivered to the
Administrative Agent or its designees on the Amendment No. 16 Effective Date, and (y) the Term Loan Maturity Date shall be further extended to
November 30, 2022 if (1) the Company shall have received not less
than an additional $7 million of net cash proceeds from an Equity Issuance,
provided that if such Equity Issuance is a preferred Equity Issuance, such preferred Equity Issuance shall be on substantially the same terms as the terms
of the
preferred Equity Issuance on the Amendment No. 16 Effective Date, , provided further that the liquidation preference may be less than, but shall
not exceed, an amount equal to $1,333 per share based on a purchase price of $1,000 per share plus
either shares of common stock equal to 263,666 or a
make-whole amount (paid only after Obligations are paid in full) reasonably calculated to equate to the value of such shares, and (2) the receipt by the
Administrative Agent or its designees
of (A) a fully executed Warrant to Purchase Common Stock of the Company on substantially the same terms as
the Warrant to Purchase Common Stock issued to the Administrative Agent on the Amendment No. 16 Effective Date for the purchase of
125,000 shares
of common stock at an exercise price of $0.01 per share and (B) a fully executed Subscription Agreement on substantially the same terms as the
Subscription Agreement delivered to the Administrative Agent or its designees on the
Amendment No. 16 Effective Date.”

3. Conditions to Effectiveness. This Amendment shall become effective only upon
satisfaction in full, in a manner satisfactory to the
Administrative Agent, of the following conditions precedent (the first date upon which all such conditions shall have been satisfied being hereinafter
referred to as the “Amendment
Effective Date”):

(a) Payment of Fees, Etc. The Borrowers shall have paid on or before the Amendment Effective Date, all
fees, costs, expenses and taxes
then payable, if any, pursuant to Section 2.7 or 10.2 of the Financing Agreement.

(b) Representations and Warranties. The representations and warranties contained in this Amendment and in
Article IV of the Financing
Agreement and in each other Loan Document (with the exception of the representations and warranties made in Sections 4.5, 4.9, 4.19 and 4.23(d) of the
Financing
Agreement) shall be true and correct in all material respects (except that such materiality qualifier shall not be applicable to any
representations or warranties that already are qualified or modified as to “materiality” or “Material
Adverse Effect” in the text thereof, which
representations and warranties shall be true



and correct in all respects subject to such qualification) on and as the Amendment Effective Date to the same extent as though made on and as of that
date, except to the extent such
representations and warranties specifically relate to an earlier date, in which case such representations and warranties
shall have been true and correct in all material respects (except that such materiality qualifier shall not be applicable to any
representations or warranties
that already are qualified or modified as to “materiality” or “Material Adverse Effect” in the text thereof, which representations and warranties shall be
true and correct in all respects subject to
such qualification) on and as of such earlier date.

(c) No Default; Event of Default. No Default or Event of Default shall have
occurred and be continuing on the Amendment Effective Date
or result from this Amendment becoming effective in accordance with its terms.

(d) Delivery of Documents. The Administrative Agent shall have received on or before the Amendment Effective Date:

(i) this Amendment, duly executed by the Loan Parties, the Administrative Agent and the Lenders; and

(ii) a fully executed (A) Warrant to Purchase Common Stock of the Company for the purchase of 185,000 shares of common stock at
an
exercise price of $0.01 per share and (B) Subscription Agreement between the Company and the Administrative Agent or its designee, in each case
dated as of the date hereof and in form and substance acceptable to the Administrative Agent and the
Lenders.

(e) Liens; Priority. The Administrative Agent shall be satisfied that the Administrative Agent has been granted, and
holds, for the benefit
of the Administrative Agent and the Lenders, a perfected, first priority Lien on and security interest in all of the Collateral, subject only to Permitted
Liens, to the extent such Liens and security interests are required
pursuant to the Loan Documents to be granted or perfected on or before the
Amendment Effective Date.

(f) Approvals. All consents,
authorizations and approvals of, and filings and registrations with, and all other actions in respect of, any
Governmental Authority or other Person required in connection with any Loan Document or the transactions contemplated thereby or the
conduct of the
Loan Parties’ business shall have been obtained or made and shall be in full force and effect. There shall exist no claim, action, suit, investigation,
litigation or proceeding (including, without limitation, shareholder or
derivative litigation) pending or, to the knowledge of any Loan Party, threatened in
any court or before any arbitrator or Governmental Authority which (i) relates to the Loan Documents or the transactions contemplated thereby or
(ii) could reasonably be expected to have a Material Adverse Effect.

(g) Equity Issuance. The Company shall have received not
less than $15 million of cash proceeds from a preferred and common Equity
Issuance by the Company to Rubric Capital Management LP, on terms and conditions acceptable to the Administrative Agent.



4. Continued Effectiveness of the Financing Agreement and Other Loan Documents. Each
Loan Party hereby (a) acknowledges and consents to
this Amendment, (b) confirms and agrees that the Financing Agreement and each other Loan Document to which it is a party is, and shall continue to be,
in full force and effect and is
hereby ratified and confirmed in all respects, except that on and after the Amendment Effective Date, all references in any
such Loan Document to “the Financing Agreement”, the “Agreement”, “thereto”,
“thereof”, “thereunder” or words of like import referring to the
Financing Agreement shall mean the Financing Agreement as amended by this Amendment, and (c) confirms and agrees that, to the extent that any such
Loan
Document purports to assign or pledge to the Administrative Agent, for the benefit of the Administrative Agent and the Lenders, or to grant to the
Administrative Agent, for the benefit of the Administrative Agent and the Lenders, a security interest
in or Lien on any Collateral as security for the
Obligations of the Loan Parties from time to time existing in respect of the Financing Agreement (as amended hereby) and the other Loan Documents,
such pledge, assignment and/or grant of the security
interest or Lien is hereby ratified and confirmed in all respects. This Amendment does not and shall
not affect any of the obligations of the Loan Parties, other than as expressly provided herein, including, without limitation, the Loan
Parties’ obligations
to repay the Loans in accordance with the terms of Financing Agreement or the obligations of the Loan Parties under any Loan Document to which they
are a party, all of which obligations shall remain in full force and
effect. Except as expressly provided herein, the execution, delivery and effectiveness
of this Amendment shall not operate as a waiver of any right, power or remedy of Administrative Agent or any Lender under the Financing Agreement
or any other
Loan Document nor constitute a waiver of any provision of the Financing Agreement or any other Loan Document.

5. No Novation.
Nothing herein contained shall be construed as a substitution or novation of the Obligations outstanding under the Financing
Agreement or instruments securing the same, which shall remain in full force and effect, except as modified hereby.

6. No Representations by Administrative Agent or Lenders. Each Loan Party hereby acknowledges that it has not relied on any
representation,
written or oral, express or implied, by Administrative Agent or any Lender, other than those expressly contained herein, in entering into this
Amendment.

7. Release. Each Loan Party hereby acknowledges and agrees that: (a) neither it nor any of its Subsidiaries has any claim or cause
of action against
Administrative Agent or any Lender (or any of the directors, officers, employees, agents, attorneys or consultants of any of the foregoing) and (b) the
Administrative Agent and the Lenders have heretofore properly performed
and satisfied in a timely manner all of their obligations to the Loan Parties,
and all of their Subsidiaries and Affiliates. Notwithstanding the foregoing, the Administrative Agent and the Lenders wish (and the Loan Parties agree)
to eliminate any
possibility that any past conditions, acts, omissions, events or circumstances would impair or otherwise adversely affect any of their
rights, interests, security and/or remedies. Accordingly, for and in consideration of the agreements contained in
this Amendment and other good and
valuable consideration, each Loan Party (for itself and its Subsidiaries and Affiliates and the successors, assigns, heirs and representatives of each of the
foregoing) (collectively, the
“Releasors”) does hereby fully,



finally, unconditionally and irrevocably release, waive and forever discharge the Administrative Agent and the Lenders, together with their respective
Affiliates and Related Funds, and each of
the directors, officers, employees, agents, attorneys and consultants of each of the foregoing (collectively, the
“Released Parties”), from any and all debts, claims, allegations, obligations, damages, costs, attorneys’ fees,
suits, demands, liabilities, actions,
proceedings and causes of action, in each case, whether known or unknown, contingent or fixed, direct or indirect, and of whatever nature or
description, and whether in law or in equity, under contract, tort,
statute or otherwise, which any Releasor has heretofore had or now or hereafter can,
shall or may have against any Released Party by reason of any act, omission or thing whatsoever done or omitted to be done, in each case, on or prior to
the
Amendment Effective Date directly arising out of, connected with or related to this Amendment, the Financing Agreement or any other Loan
Document, or any act, event or transaction related or attendant thereto, or the agreements of Administrative
Agent or any Lender contained therein, or
the possession, use, operation or control of any of the assets of any Loan Party, or the making of any Loans or other advances, or the management of
such Loans or other advances or the Collateral. Each Loan
Party represents and warrants that it has no knowledge of any claim by any Releasor against
any Released Party or of any facts or acts or omissions of any Released Party which on the date hereof would be the basis of a claim by any Releasor
against
any Released Party which would not be released hereby.

8. Estoppel; Term Loan. To induce the Administrative Agent and the Lenders
to enter into this Amendment, each Loan Party hereby
acknowledges and agrees that there exists no Default or Event of Default as of the Amendment Effective Date. Each Loan Party hereby acknowledges
and agrees that as of the Amendment Effective Date
(after giving effect to the effectiveness of this Amendment No. 16), the outstanding principal
amount of the Term Loan is $91,980,000 and no right of offset, defense, counterclaim or objection exists in favor of any Loan Party as against
Administrative Agent or any Lender with respect to the Obligations.

9. Further Assurances. The Loan Parties shall execute any and
all further documents, agreements and instruments, and take all further actions, as
may be required under applicable law or as Administrative Agent may reasonably request, in order to effect the purposes of this Amendment.

10. Miscellaneous.

(a)
This Amendment may be executed in any number of counterparts and by different parties hereto in separate counterparts, each of
which shall be deemed to be an original but all of which taken together shall constitute one and the same agreement.
Delivery of an executed counterpart
of this Amendment by facsimile or electronic mail shall be equally effective as delivery of an original executed counterpart of this Amendment.

(b) Section and paragraph headings herein are included for convenience of reference only and shall not constitute a part of this
Amendment for
any other purpose.



(c) This Amendment shall be governed by, and construed in accordance with, the laws of the
State of New York.

(d) Each Loan Party hereby acknowledges and agrees that this Amendment constitutes a “Loan Document” under
the Financing
Agreement. Accordingly, it shall be an immediate Event of Default under the Financing Agreement if (i) any representation or warranty made by any
Loan Party under or in connection with this Amendment shall have been incorrect in
any respect when made or deemed made, or (ii) any Loan Party
shall fail to perform or observe any term, covenant or agreement contained in this Amendment.

(e) Any provision of this Amendment that is prohibited or unenforceable in any jurisdiction shall, as to such jurisdiction, be ineffective to
the extent of such prohibition or unenforceability without invalidating the remaining portions hereof or affecting the validity or enforceability of such
provision in any other jurisdiction.

[Remainder of page intentionally left blank.]



IN WITNESS WHEREOF, the parties hereto have caused this Amendment to be executed and
delivered as of the date set forth on the first page
hereof.
 

BORROWER:

THERAPEUTICSMD, INC.

By:  /s/ Marlan Walker
Name:  Marlan Walker
Title:  General Counsel and Secretary

GUARANTORS:

VITAMEDMD, LLC

By:  /s/ Hugh O’Dowd
Name:  Hugh O’Dowd
Title:  Manager

BOCAGREENMD, INC.

By:  /s/ Hugh O’Dowd
Name:  Hugh O’Dowd
Title:  Chief Executive Officer

[Amendment No. 16]



SIXTH STREET SPECIALTY LENDING, INC., as
Administrative Agent and Lender

By:  /s/ Joshua Easterly
 Name: Joshua Easterly
 Title: Chief Executive Officer

TOP IV TALENTS, LLC, as Lender

By:  /s/ Joshua Peck
 Name: Joshua Peck
 Title: Vice President

TAO TALENTS, LLC, as Lender

By:  /s/ Joshua Peck
 Name: Joshua Peck
 Title: Vice President

[Amendment No. 16]



Exhibit 99.1

TherapeuticsMD Secures $15 Million Equity Investment from Rubric Capital

Company Also Reaches Agreement with Sixth Street Partners
to Extend the Maturity Date of its Financing Agreement to September 30, 2022

with the Ability to Extend to November 30, 2022 if Additional Capital is Received

BOCA RATON, Fla. – August 1, 2022 – TherapeuticsMD, Inc. (NASDAQ: TXMD), (“TherapeuticsMD” or the
“Company”) an innovative, leading
women’s healthcare company, announced today that it has received a $15 million private investment in the Company’s common stock and a new series
of preferred stock (“PIPE”) from
Rubric Capital Management LP (“Rubric”). TherapeuticsMD expects to use the proceeds from the transaction to fulfill
its near-term operating capital requirements.

The Company also entered into an amendment with its lender, Sixth Street Specialty Lending, Inc. (“Sixth Street”), to extend the maturity date of
the
Company’s Financing Agreement debt to September 30, 2022. The Company has the option to further extend the maturity date until October 31, 2022
and November 30, 2022 if it receives additional equity capital of $7 million
per extension.

The Company believes that the PIPE, together with the financing agreement extension, will enable TherapeuticsMD to continue meeting the
significant
demand for its portfolio of women’s health and wellness products while its Board of Directors and management team evaluate strategic alternatives to
strengthen the Company’s long-term financial position.

“TherapeuticsMD has three growing assets whose value has been enhanced by the recent approval of both Annovera’s supplemental NDA and lower-
dose
Bijuva, as well as the increasing relevance of convenient and safe contraceptive options for women,” said David Rosen, Managing Partner of
Rubric Capital Management. “With our investment, TherapeuticsMD will have the time and resources to
thoroughly evaluate its strategic options with
the objective of securing the best outcome for all shareholders.”

“We are delighted to have the
support of Rubric as we continue to evaluate strategic alternatives for the Company” said Hon. Tommy Thompson,
Chairman of the Board. “We believe this equity capital, plus Sixth Street’s extension, will enhance the Company’s
ability to achieve the highest possible
value for our equity holders.”

Transaction Details

In exchange for its initial $15 million investment, Rubric received 565,000 shares of TherapeuticsMD common stock and 15,000 shares of newly
designated
Series A Preferred Stock, with a liquidation value of $1,333 per share. Following closing of the transaction, Rubric will own approximately
18.3% of the Company’s common stock.



The Company also granted Sixth Street warrants to acquire 200,000 shares of the Company’s common stock
at an exercise price of $0.01 and would
grant 125,000 additional common stock warrants for each additional monthly extension that the Company elects.

Advisors

Greenhill & Co., LLC is serving as
financial advisor and DLA Piper LLP (US) is serving as legal counsel to TherapeuticsMD.

About TherapeuticsMD, Inc.

TherapeuticsMD, Inc.is an innovative, leading healthcare company, focused on developing and commercializing novel products exclusively for women.
TherapeuticsMD’s products are designed to address the unique changes and challenges women experience through the various stages of their lives with
a therapeutic focus in family planning, reproductive health, and menopause management.
TherapeuticsMD is committed to advancing the health of
women and championing awareness of their healthcare issues. To learn more about TherapeuticsMD, please visit https://www.therapeuticsmd.com/ or
follow us on Twitter: @TherapeuticsMD and
on Facebook: TherapeuticsMD.

Cautionary Notes Regarding Forward Looking Statements

This press release contains forward-looking statements. Forward-looking statements may include, but are not limited to, statements relating to the
Company’s objectives, plans and strategies as well as statements, other than historical facts, that address activities, events or developments that the
company intends, expects, projects, believes or anticipates will or may occur in the future.
These statements are often characterized by terminology such
as “believes,” “hopes,” “may,” “anticipates,” “should,” “intends,” “plans,” “will,” “expects,”
“estimates,” “projects,” “positioned,” “strategy” and
similar expressions and are based on assumptions and assessments made in light of management’s experience and perception of historical trends, current
conditions, expected future developments and other factors believed to be appropriate. Forward-looking statements in this press release are made as of
the date of this press release, and the Company undertakes no duty to update or revise any such
statements, whether as a result of new information,
future events or otherwise. Forward-looking statements are not guarantees of future performance and are subject to risks and uncertainties, many of
which are outside of the Company’s control.
Important factors that could cause actual results, developments and business decisions to differ materially
from forward-looking statements are described in the sections titled “Risk Factors” in the Company’s filings with the
Securities and Exchange
Commission, including its most recent Annual Report on Form 10-K and Quarterly Reports on Form 10-Q, as well as Current Reports on Form 8-K, and
include the following: whether the company will be able to refinance the indebtedness under its term loan facility, and, if not, whether the Company will
be able to continue as a going concern; whether the
Company will be able to raise capital to fund its operations; the effects of the COVID-19 pandemic;
the Company’s ability to maintain or increase sales of its products; the Company’s ability to
develop and commercialize IMVEXXY®, ANNOVERA®,
and BIJUVA® and obtain
additional financing necessary therefor; the effects of supply chain issues on the supply of the Company’s products; the
potential of adverse side effects or other safety risks that could adversely affect the commercialization of the
company’s current or future approved
products or preclude the approval of the Company’s future drug candidates; the Company’s ability to protect its intellectual property; the length, cost
and uncertain results of future clinical
trials; the Company’s



reliance on third parties to conduct its manufacturing, research and development and clinical trials; the ability of the Company’s licensees to
commercialize and distribute the
Company’s products; the ability of the Company’s marketing contractors to market ANNOVERA; the availability of
reimbursement from government authorities and health insurance companies for the Company’s products; the impact of product
liability lawsuits; the
influence of extensive and costly government regulation; the impact of leadership transitions; the volatility of the trading price of the Company’s
common stock.

Contact

Lisa M. Wilson
In-Site Communications, Inc.
212-452-2793
lwilson@insitecony.com

TherapeuticsMD
561-961-1900
IR@TherapeuticsMD.com


