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EXPLANATORY NOTE
This Post-Effective Amendment No. 2 to the Registration Statement on Form S-3 (Commission file No. 333-253851), as previously amended by PostEffective Amendment No. 1 (as so amended, the “Registration Statement”), of TherapeuticsMD, Inc. (the “Registrant”) is being filed because the
Registrant is no longer a well-known seasoned issuer (as such term is defined in Rule 405 of the Securities Act of 1933, as amended (the “Securities
Act”)), as of the filing of the Registrant’s Annual Report on Form 10-K for the fiscal year ended December 31, 2021. This Post-Effective Amendment
No. 2 is being filed using submission type POS AM to convert the Registration Statement to the proper EDGAR submission type for a non-automatic
shelf registration statement.
This registration statements contains two prospectuses:
•

a base prospectus that covers the offering, issuance and sale of by us of up to $209,377,660 of the securities described therein from time to
time in one or more offerings; and

•

a sales agreement prospectus that covers the offering, issuance and sale by us of up to a maximum aggregate offering price of $59,377,660
of our common stock that may be issued and sold under a Controlled Equity OfferingSM Sales Agreement, or the sales agreement, with
Cantor Fitzgerald & Co.

The base prospectus immediately follows this explanatory note. The specific terms of any securities to be offered pursuant to the base prospectus other
than the shares of our common stock to be offered, issued and sold under the sales agreement will be specified in a prospectus supplement to the base
prospectus. The specific terms of the shares of our common stock to be offered, issued and sold under the sales agreement are specified in the sales
agreement prospectus that immediately follows the base prospectus. The $59,377,660 of our common stock that may be offered, issued and sold under
the sales agreement prospectus is included in the $209,377,660 of securities that may be offered, issued and sold by us under the base prospectus. Upon
termination of the sales agreement, any portion of the $59,377,660 included in the sales agreement prospectus that is not sold pursuant to the sales
agreement will be available for sale in other offerings pursuant to the base prospectus, and if no shares are sold under the sales agreement, the full
$59,377,660 of securities may be sold in other offerings pursuant to the base prospectus.
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Subject to completion, dated March 23, 2022
The information in this prospectus is not complete and may be changed. We may not sell these securities until the registration statement filed
with the Securities and Exchange Commission is effective. This prospectus is not an offer to sell nor does it seek an offer to buy these securities
in any jurisdiction where the offer or sale is not permitted.
PROSPECTUS

$209,377,660
Common Stock
Preferred Stock
Debt Securities
Depositary Shares
Warrants
Purchase Contracts
Units
We may offer and sell up to $209,377,660 in the aggregate from time to time, in one or more series or issuances and on terms that we will determine at
the time of the offering, any combination of the securities described in this prospectus.
This prospectus provides you with a general description of the securities we may offer and sell. We will provide specific terms of any offering in a
supplement to this prospectus. Any prospectus supplement may also add, update, or change information contained in this prospectus. You should
carefully read this prospectus and the applicable prospectus supplement as well as the documents incorporated or deemed to be incorporated by
reference in this prospectus before you invest in any of our securities.
We may offer and sell in the same offering or in separate offerings; to or through underwriters, dealers and agents; or directly to purchasers. The names
of any underwriters, dealers, or agents involved in the sale of our securities and any applicable fees, commissions, or discounts will be described in the
applicable prospectus supplement. Our net proceeds from the sale of securities will also be set forth in the applicable prospectus supplement.
This prospectus may not be used to consummate a sale of our securities unless accompanied by the applicable prospectus supplement.
Our common stock is listed on the Nasdaq Global Select Market of The Nasdaq Stock Market LLC under the symbol “TXMD.”

Investing in our securities involves a high degree of risk. See the “Risk Factors” section beginning on page 2 of this
prospectus for a discussion of information that should be considered in connection with an investment in our securities.
We may amend or supplement this prospectus from time to time by filing amendments or supplements as required. We urge you to read the
entire prospectus, any amendment or supplements, any free writing prospectuses, and any documents incorporated by reference carefully
before you make your investment decision.
Neither the Securities and Exchange Commission nor any state securities commission has approved or disapproved of these securities or passed
upon the adequacy or accuracy of this prospectus. Any representation to the contrary is a criminal offense.

The date of this prospectus is

, 2022.
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ABOUT THIS PROSPECTUS
This prospectus is part of a registration statement that we filed with the Securities and Exchange Commission, or the SEC, utilizing a “shelf” registration
process. Under this shelf registration process, we may sell, from time to time, any combination of the securities described in this prospectus in one or
more offerings for an aggregate initial offering price of up to $209,377,660. This prospectus provides you with general information regarding the
securities we may offer. We will provide a prospectus supplement that contains specific information about any offering by us.
The prospectus supplement also may add, update, or change information contained in the prospectus. You should read both this prospectus and the
prospectus supplement related to any offering as well as additional information described under the headings “Where You Can Find More Information”
and “Incorporation of Certain Information by Reference.”
We have not authorized anyone to provide you with information different from that contained or incorporated by reference in this prospectus or any
accompanying prospectus supplement or any “free writing prospectus.” We are offering to sell securities only in jurisdictions where offers and sales are
permitted. The information contained in this prospectus and in any accompanying prospectus supplement is accurate only as of the dates of their covers,
regardless of the time of delivery of this prospectus or any prospectus supplement or of any sale of our securities. Our business, financial condition,
results of operations, and prospects may have changed since those dates. You should rely only on the information contained or incorporated by reference
in this prospectus or any accompanying prospectus supplement. To the extent there is a conflict between the information contained in this prospectus and
the prospectus supplement, you should rely on the information in the prospectus supplement, provided that if any statement in one of these documents is
inconsistent with a statement in another document having a later date — for example, a document incorporated by reference into this prospectus or any
prospectus supplement — the statement in the document having the later date modifies or supersedes the earlier statement.
Unless the context otherwise requires, all references in this prospectus to “TherapeuticsMD,” “TXMD,” “Company,” “our company,” “we,” “us,” or
“our” refer to TherapeuticsMD, Inc., a Nevada corporation, and its subsidiaries, vitaMedMD, LLC, a Delaware limited liability company,
BocagreenMD, Inc., a Nevada corporation, and vitaCare Prescription Services, Inc., a Florida corporation (“vitaCare”).
TherapeuticsMD®, vitaMedMD®, BocaGreenMD®, IMVEXXY®, BIJUVA® and ANNOVERA® are registered trademarks of our company. Solely for
convenience, trademarks, trade names and service marks referred to in this prospectus supplement and the accompanying prospectus may appear
without the ®, ™ or SM symbols, but such references are not intended to indicate, in any way, that we will not assert, to the fullest extent under
applicable law, our rights or the right of the applicable licensor to these trademarks, trade names and service marks. We do not intend our use or display
of other parties’ trademarks, trade names or service marks to imply, and such use or display should not be construed to imply, a relationship with, or
endorsement or sponsorship of us by, these other parties.
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RISK FACTORS
Investing in our securities involves a high degree of risk. Before making an investment decision, you should carefully consider the discussion of risks
and uncertainties under the heading “Risk Factors” contained in our Annual Report on Form 10-K for the fiscal year ended December 31, 2021, which is
incorporated by reference in this prospectus, and under similar headings in our subsequently filed quarterly reports on Form 10-Q and annual reports on
Form 10-K, as well as the other risks and uncertainties described in any applicable prospectus supplement or free writing prospectus and in the other
documents incorporated by reference in this prospectus. See the sections entitled “Where You Can Find More Information” and “Incorporation of
Certain Information by Reference” in this prospectus. The risks and uncertainties we discuss in this prospectus, in any applicable prospectus supplement
or free writing prospectus and in the other documents incorporated by reference in this prospectus are not the only ones facing our company. Additional
risks and uncertainties not presently known to us or that we currently believe are immaterial also may materially and adversely affect our business,
financial condition and results of operations. Please also refer to the section of this prospectus titled “Cautionary Statement About Forward-Looking
Statements.”
2
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CAUTIONARY STATEMENT ABOUT FORWARD-LOOKING STATEMENTS
This prospectus, any applicable prospectus supplement and the documents and information incorporated by reference herein and therein may contain
“forward-looking statements” within the meaning of Section 27A of the Securities Act and Section 21E of the Securities Exchange Act of 1934, as
amended, or the Exchange Act. Forward-looking statements may include, but are not limited to, statements relating to our objectives, plans and
strategies as well as statements, other than historical facts, that address activities, events, or developments that we intend, expect, project, believe or
anticipate will or may occur in the future. These statements are often characterized by terminology such as “may,” “will,” “should,” “expects,” “plans,”
“anticipates,” “could,” “intends,” “target,” “projects,” “contemplates,” “believes,” “estimates,” “predicts,” “potential,” or “continue” or the negative of
these terms or other similar expressions.
Forward-looking statements are based on assumptions and assessments made in light of our experience and perception of historical trends, current
conditions, expected future developments and other factors believed to be appropriate. Forward-looking statements are not guarantees of future
performance and are subject to risks and uncertainties, many of which are outside of our control. You should not place undue reliance on these forwardlooking statements, which reflect our view only as of the date of this prospectus, and we undertake no obligation to update these forward-looking
statements in the future, except as required by applicable law.
A number of important factors could cause actual results to differ materially from those indicated by the forward-looking statements, including, without
limitation, those factors described under the caption “Risk Factors” in our Annual Report on Form 10-K for the fiscal year ended December 31, 2021,
which is incorporated by reference in this prospectus, and under similar headings in our subsequently filed quarterly reports on Form 10-Q and annual
reports on Form 10-K, as well as the other risks and uncertainties described herein, in any applicable prospectus supplement or free writing prospectus
and in the other documents incorporated by reference in this prospectus. Some of the key factors that could cause actual results to differ from our
expectations include the following:
•

the effects of the COVID-19 pandemic;

•

our ability to maintain or increase sales of our approved products;

•

our ability to develop and commercialize IMVEXXY, ANNOVERA, BIJUVA and our hormone therapy drug candidates and obtain
additional financing necessary therefor;

•

our ability to maintain the listing of our common stock on Nasdaq;

•

our ability to continue as a going concern;

•

the closing of the divestiture of vitaCare and the timing thereof;

•

our commercialization, marketing, and manufacturing capabilities and strategy for our approved products; the size of markets and the
potential market opportunity for which our products are approved and our ability to penetrate such markets;

•

the willingness of healthcare providers to prescribe and patients to use our products;

•

the rate and degree of market acceptance of our products;

•

our ability to obtain additional financing when needed and to service our debt;

•

our competitive position and the success of competing products that are or become available for the indications that we are pursuing;

•

our intellectual property position;

•

whether we will be able to comply with the covenants and conditions under our term loan facility;

•

the effects of management transitions;
3
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•

our ability to successfully implement cost savings initiatives;

•

the potential of adverse side effects or other safety risks that could adversely affect the commercialization of our current or future approved
products or preclude the approval of our future drug candidates;

•

the length, cost and uncertain results of future clinical trials;

•

our reliance on third parties to conduct our clinical trials, research and development and manufacturing;

•

our ability to protect our intellectual property;

•

the ability of our licensees to commercialize and distribute our products;

•

the effects of laws, regulations and enforcement;

•

the competitive nature of the industries in which we conduct our business;

•

the availability of reimbursement from government authorities and health insurance companies for our products;

•

the impact of product liability lawsuits;

•

the influence of extensive and costly government regulation;

•

the volatility of the trading price of our common stock; and

•

the concentration of power in our stock ownership.
4
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OUR COMPANY
We are a women’s healthcare company with a mission of creating and commercializing innovative products to support the lifespan of women from
pregnancy prevention through menopause. At TherapeuticsMD, we combine entrepreneurial spirit, clinical expertise, and business leadership to develop
and commercialize health solutions that enable new standards of care for women. Our solutions range from a patient-controlled, long-lasting
contraceptive to advanced U.S. Food and Drug Administration (“FDA”) approved bio-identical hormone therapy pharmaceutical products for the
treatment of vasomotor symptoms and dyspareunia. We also have a portfolio of branded and generic prescription prenatal vitamins under the
vitaMedMD and BocaGreenMD brands that furthers our women’s healthcare focus. Our portfolio of products focused on women’s health allows us to
efficiently leverage our sales and marketing plan to grow our recently approved products. Beginning in 2018, the FDA approval of our pharmaceutical
products transitioned our company from predominately focused on conducting research and development to one focused on commercializing our
pharmaceutical products. In July 2018, we launched our FDA-approved product, IMVEXXY (estradiol vaginal inserts) for the treatment of
moderate-to-severe dyspareunia (vaginal pain associated with sexual activity), a symptom of vulvar and vaginal atrophy, or VVA, due to menopause,
which was approved by the FDA in May 2018. In April 2019, we launched our FDA-approved product BIJUVA (estradiol and progesterone) capsules,
our hormone therapy combination of bio-identical 17ß-estradiol and bio-identical progesterone in a single, oral softgel capsule, for the treatment of
moderate-to severe vasomotor symptoms, or VMS, due to menopause in women with a uterus, which was approved by the FDA in October 2018. In
October 2019, we began a test and learn market introduction for our FDA-approved product ANNOVERA (segesterone acetate and ethinyl estradiol
vaginal system), the first and only annual patient-controlled, procedure-free, reversible prescription contraceptive option for women, which was
approved by the FDA in August 2018 and which we have licensed for commercialization in the U.S. with the Population Council, Inc. (the “Population
Council”) pursuant to an exclusive license agreement with the Population Council. We paused the full commercial launch of ANNOVERA in March
2020 due to the impact of the COVID-19 pandemic and resumed this initiative in July 2020. In addition, in July 2018, we entered into a license and
supply agreement with Knight Therapeutics Inc. (“Knight”) pursuant to which we granted Knight an exclusive license to commercialize IMVEXXY and
BIJUVA in Canada and Israel. In June 2019, we entered into an exclusive license and supply agreement with Theramex HQ UK Limited (“Theramex”)
to commercialize BIJUVA and IMVEXXY outside of the U.S., excluding Canada and Israel. In 2021, Theramex secured regulatory approval for
BIJUVA in certain European countries and began commercialization efforts in those countries.
We are a Nevada corporation. We maintain our principal executive offices at 951 Yamato Road, Suite 220, Boca Raton, Florida 33431. Our telephone
number is (561) 961-1900. We maintain websites at www.therapeuticsmd.com as well as various product websites. The information contained on our
websites or that can be accessed through our websites does not constitute part of this prospectus.
5
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USE OF PROCEEDS
Except as may be otherwise set forth in any prospectus supplement accompanying this prospectus, we will use the net proceeds we receive from sales of
securities offered hereby to fund the commercialization of our IMVEXXY, BIJUVA and ANNOVERA products and for general corporate purposes,
which may include the repayment of indebtedness outstanding from time to time and for working capital, capital expenditures, acquisitions and
repurchases of our common stock or other securities. Pending these uses, the net proceeds may also be temporarily invested in cash equivalents or shortterm securities. When specific securities are offered, the prospectus supplement relating thereto will set forth our intended use of the net proceeds that
we receive from the sale of such securities.
6
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DILUTION
We will set forth in a prospectus supplement the following information regarding any material dilution of the equity interests of investors purchasing
securities in an offering under this prospectus:
•

the net tangible book value per share of our equity securities before and after the offering;

•

the amount of the increase in such net tangible book value per share attributable to the cash payments made by purchasers of the equity
interests being offered; and

•

the amount of the immediate dilution from the public offering price which will be absorbed by such purchasers.
7
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DESCRIPTION OF COMMON STOCK
This section describes the general terms of our common stock. A prospectus supplement may provide information that is different from this prospectus.
If the information in the prospectus supplement with respect to our common stock being offered differs from this prospectus, you should rely on the
information in the prospectus supplement. A copy of our amended and restated articles of incorporation, as amended, has been incorporated by reference
from our filings with the SEC as an exhibit to the registration statement of which this prospectus forms a part. Our common stock and the rights of the
holders of our common stock are subject to the applicable provisions of the Nevada Private Corporation Code, which we refer to as “Nevada law,” our
amended and restated articles of incorporation, as amended, our bylaws, as amended, and the rights of the holders of our preferred stock, if any, as well
as some of the terms of our outstanding indebtedness.
Under our amended and restated articles of incorporation, as amended, we have the authority to issue 600,000,000 shares of common stock, par value
$0.001 per share. As of March 17, 2022, we had 433,427,878 shares of common stock outstanding. As of March 17, 2022, there were 128 stockholders
of record of our common stock.
The following description of our common stock, and any description of our common stock in a prospectus supplement, may not be complete and is
subject to, and qualified in its entirety by reference to, Nevada law and the actual terms and provisions contained in our amended and restated articles of
incorporation and our bylaws, each as amended from time to time.
Voting Rights
Each outstanding share of our common stock is entitled to one vote per share of record on all matters submitted to a vote of stockholders and to vote
together as a single class for the election of directors and in respect of other corporate matters. At a meeting of stockholders at which a quorum is
present, for all matters other than the election of directors, an affirmative vote of the majority of shares entitled to vote on a matter and that are
represented either in person or by proxy at a meeting of stockholders decides all questions, unless the matter is one upon which a different vote is
required by express provision of law or our amended and restated articles incorporation or our bylaws, each as may be amended from time to time.
Directors will be elected by a plurality of the votes of the shares present at a meeting. Holders of shares of common stock do not have cumulative voting
rights with respect to the election of directors or any other matter. The Company has adopted a majority voting policy as part of its Corporate
Governance Guidelines. The majority voting policy is applicable solely to uncontested elections, which are those elections in which the number of
nominees for election is less than or equal to the number of directors to be elected. Under the majority voting policy, any nominee for director who
receives more “withheld” votes than “for” votes in an uncontested election must submit a written offer to resign as director. Any such resignation will be
reviewed by the Nominating and Corporate Governance Committee and, within 90 days after the election, the independent members of the Company’s
board of directors will determine whether to accept, reject or take other appropriate action with respect to, the resignation, in furtherance of the best
interests of the Company and its stockholders.
Dividends
Holders of our common stock are entitled to receive dividends or other distributions when, as and if declared by our board of directors. The right of our
board of directors to declare dividends, however, is subject to any rights of the holders of other classes of our capital stock, any indebtedness outstanding
from time to time and the availability of sufficient funds, as determined under Nevada law, to pay dividends. In addition, the Financing Agreement,
dated as of April 24, 2019, as amended, with Sixth Street Specialty Lending, Inc., as administrative agent, various lenders from time to time party
thereto, and certain of our subsidiaries party thereto from time to time as guarantors contains covenants that limit our ability to pay dividends or make
other distributions on our common stock.
8
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Preemptive Rights
The holders of our common stock do not have preemptive rights to purchase or subscribe for any of our capital stock or other securities.
Redemption
Shares of our common stock are not subject to redemption by operation of a sinking fund or otherwise.
Liquidation Rights
In the event of any liquidation, dissolution, or winding up of our company, subject to the rights, if any, of the holders of other classes of our capital
stock, the holders of shares of our common stock are entitled to receive any of our assets available for distribution to our stockholders ratably in
proportion to the number of shares held by them.
Options, Warrants and Other Stock-Based Rights
From time to time, we have issued and expect to continue to issue options, warrants and other stock-based rights to various lenders, investors,
consultants, employees, officers and directors of our company.
As of March 17, 2022 we had:
•

outstanding options representing the right to purchase a total of 16,174,918 shares of common stock at a weighted average exercise price of
$4.59 per share;

•

11,812,855 shares of common stock underlying outstanding restricted stock units;

•

up to 9,139,956 shares of common stock underlying outstanding performance stock units;

•

outstanding warrants representing the right to purchase a total of 5,127,116 shares of common stock at a weighted-average exercise price
of $1.52 per share;

•

15,245,373 shares of common stock reserved for future issuance under our share-based payment award plans; and

•

5,063,944 shares of common stock reserved for future issuance under our employee stock purchase plan.

Listing
Our common stock is listed on the Nasdaq Global Select Market of the Nasdaq Stock Market LLC under the symbol “TXMD.”
Transfer Agent and Registrar
The transfer agent and registrar for our common stock is Computershare Trust Company, N.A., 350 Indiana Street, Suite 800, Golden, Colorado 80401.
9
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DESCRIPTION OF PREFERRED STOCK
This section describes the general terms of our preferred stock to which any prospectus supplement may relate. A prospectus supplement will describe
the terms relating to any preferred stock to be offered by us in greater detail and may provide information that is different from terms described in this
prospectus. If the information in the prospectus supplement with respect to the particular preferred stock being offered differs from this prospectus, you
should rely on the information in the prospectus supplement. A copy of our amended and restated articles of incorporation, as amended, has been
incorporated by reference from our filings with the SEC as an exhibit to the registration statement of which this prospectus forms a part. A certificate of
designation or amendment to the amended and restated articles of incorporation, as amended, will specify the terms of the preferred stock being offered,
and will be filed or incorporated by reference as an exhibit to the registration statement before the preferred stock is issued. The following description of
our preferred stock, and any description of the preferred stock in a prospectus supplement may not be complete and is subject to, and qualified in its
entirety by reference to, Nevada law and the actual terms and provisions contained in our amended and restated articles of incorporation, as amended,
and bylaws, each as amended from time to time.
Under our amended and restated articles of incorporation, as amended, we have the authority to issue 10,000,000 shares of preferred stock, par value
$0.001 per share, which are issuable in series on terms to be determined by our board of directors. Accordingly, our board of directors is authorized,
without action by the stockholders, to issue preferred stock from time to time with such dividend, liquidation, conversion, voting, redemption, sinking
fund and other rights, preferences, privileges and restrictions as it may determine. All shares of any one series of our preferred stock will be identical,
except that shares of any one series issued at different times may differ as to the dates from which dividends may be cumulative. All series will rank
equally and will provide for other terms as described in the applicable prospectus supplement. As of the date of this prospectus, there were no
outstanding shares of our preferred stock.
Terms of Preferred Stock
Unless provided in a prospectus supplement, the shares of our preferred stock to be issued will have no preemptive rights. Any prospectus supplement
offering our preferred stock will furnish the following information with respect to the preferred stock offered by that prospectus supplement:
•

the title and stated value of the preferred stock;

•

the number of shares of preferred stock to be issued and the offering price of the preferred stock;

•

any dividend rights;

•

any dividend rates, periods, or payment dates, or methods of calculating dividends applicable to the preferred stock;

•

the date from which distributions on the preferred stock will accumulate, if applicable;

•

the terms and conditions, if applicable, upon which the preferred stock will be convertible into our common stock, including the
conversion price (or manner of calculation thereof);

•

any right to convert the preferred stock into a different type of security;

•

any voting rights attributable to the preferred stock;

•

any rights and preferences upon our liquidation, dissolution, or winding up of our affairs;

•

any terms of redemption;

•

any procedures for any auction and remarketing for the preferred stock;

•

any provisions for a sinking fund for the preferred stock;

•

any listing of the preferred stock on any securities exchange;
10
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•

a discussion of material U.S. federal income tax considerations applicable to the preferred stock;

•

the relative ranking and preferences of the preferred stock as to distribution rights (including whether any liquidation preference as to the
preferred stock will be treated as a liability for purposes of determining the availability of assets for distributions to holders of stock
ranking junior to the shares of preferred stock as to distribution rights);

•

any limitations on issuance of any series of preferred stock ranking senior to or on a parity with the series of preferred stock being offered
as to distribution rights and rights upon the liquidation, dissolution, or winding up or our affairs; and

•

any other specific terms, preferences, rights, limitations, or restrictions of the preferred stock.

Rank
Unless otherwise indicated in the applicable prospectus supplement, shares of our preferred stock will rank, with respect to payment of distributions and
rights upon our liquidation, dissolution, or winding up, and allocation of our earnings and losses as follows:
•

senior to all classes or series of our common stock and to all of our equity securities ranking junior to the preferred stock;

•

on a parity with all equity securities issued by us, the terms of which specifically provide that such equity securities rank on a parity with
the preferred stock; and

•

junior to all equity securities issued by us, the terms of which specifically provide that such equity securities rank senior to the preferred
stock.

Distributions
Subject to any preferential rights of any outstanding stock or series of stock, our preferred stockholders will be entitled to receive distributions, in
accordance with the applicable terms of each series of preferred stock, when, as, and if declared by our board of directors, out of legally available funds,
and to share pro rata based on the number of preferred shares, common stock, and other parity equity securities outstanding. The rates and dates of
payment of dividends, if any, will be set forth in the prospectus supplement relating to the applicable series of preferred stock. Dividends, if any, will be
payable to holders of record of preferred stock as they appear on our books or, if applicable, the records of the depositary, if any, referred to below on the
record dates fixed by our board of directors. Dividends on a series of preferred stock may be cumulative or noncumulative.
We may not declare, pay, or set apart for payment dividends on the preferred stock unless full dividends on other series of preferred stock that rank on an
equal or senior basis have been paid or sufficient funds have been set apart for payment for:
•

all prior dividend periods of other series of preferred stock that pay dividends on a cumulative basis; or

•

the immediately preceding dividend period of other series of preferred stock that pay dividends on a noncumulative basis.

Partial dividends declared on shares of preferred stock and each other series of preferred stock ranking on an equal basis as to dividends will be declared
pro rata. A pro rata declaration means that the ratio of dividends declared per share to accrued dividends per share will be the same for each series of
preferred stock. Similarly, we may not declare, pay, or set apart for payment non-stock dividends or make other payments on the common stock or any
other of our stock ranking junior to the preferred stock until full dividends on the preferred stock have been paid or set apart for payment for:
•

all prior dividend periods if the preferred stock pays dividends on a cumulative basis; or
11
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•

the immediately preceding dividend period if the preferred stock pays dividends on a noncumulative basis.

Voting Rights
Unless otherwise indicated in the applicable prospectus supplement, or as required by Nevada law, holders of our preferred stock will not have any
voting rights.
Liquidation Preference
Upon the voluntary or involuntary liquidation, dissolution, or winding up of our affairs, then, before any distribution or payment will be made to the
holders of any common stock or any other class or series of stock ranking junior to the preferred stock in our distribution of assets upon any liquidation,
dissolution, or winding up, the holders of each series of our preferred stock will be entitled to receive, after payment or provision for payment of our
debts and other liabilities, out of our assets legally available for distribution to stockholders, liquidating distributions in the amount of the liquidation
preference per share (set forth in the applicable prospectus supplement), plus an amount, if applicable, equal to all distributions accrued and unpaid
thereon (which will not include any accumulation in respect of unpaid distributions for prior distribution periods if the preferred stock is not entitled to a
cumulative distribution). Unless otherwise specified in the applicable prospectus supplement, after payment of the full amount of the liquidating
distributions to which they are entitled, the holders of preferred stock will have no right or claim to any of our remaining assets. In the event that, upon
our voluntary or involuntary liquidation, dissolution, or winding up, the legally available assets are insufficient to pay the amount of the liquidating
distributions on all of our outstanding preferred stock and the corresponding amounts payable on all of our other classes or series of equity securities
ranking on a parity with the preferred stock in the distribution of assets upon liquidation, dissolution, or winding up, then the holders of our preferred
stock and all other such classes or series of equity securities will share ratably in the distribution of assets in proportion to the full liquidating
distributions to which they would otherwise be respectively entitled.
If the liquidating distributions are made in full to all holders of preferred stock, our remaining assets will be distributed among the holders of any other
classes or series of equity securities ranking junior to the preferred stock upon our liquidation, dissolution, or winding up, according to their respective
rights and preferences and in each case according to their respective number of shares of stock.
Conversion Rights
The terms and conditions, if any, upon which shares of any series of preferred stock are to be convertible into other securities will be set forth in the
applicable prospectus supplement. These terms will include the amount and type of security into which the shares of preferred stock are convertible, the
conversion price (or manner of calculation thereof), the conversion period, provisions as to whether conversion will be at the option of the holders of the
preferred stock or us, the events requiring an adjustment of the conversion price, and provisions affecting conversion in the event of the redemption of
that preferred stock.
Redemption
If so provided in the applicable prospectus supplement, our preferred stock will be subject to mandatory redemption or redemption at our option, in
whole or in part, in each case upon the terms, at the times and at the redemption prices set forth in such prospectus supplement. Unless we default in the
payment of the redemption price, dividends will cease to accrue after the redemption date on shares of preferred stock called for redemption and all
rights of holders of such shares will terminate, except for the right to receive the redemption price. No series of preferred stock will receive the benefit
of a sinking fund except as set forth in the applicable prospectus supplement.
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Registrar and Transfer Agent
The registrar and transfer agent for our preferred stock will be set forth in the applicable prospectus supplement.
If our board of directors decides to issue any shares of preferred stock, it may discourage or make more difficult a merger, tender offer, business
combination or proxy contest, assumption of control by a holder of a large block of our securities, or the removal of incumbent management, even if
these events were favorable to the interests of stockholders. Our board of directors, without stockholder approval, may issue preferred stock with voting
and conversion rights and dividend and liquidation preferences that may adversely affect the holders of our other equity or debt securities.
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DESCRIPTION OF DEBT SECURITIES
This prospectus describes certain general terms and provisions of the debt securities that we may offer under this prospectus and one or more prospectus
supplements. When we offer to sell a particular series of debt securities, we will describe the specific terms of the series in a prospectus supplement. The
following description of debt securities will apply to the debt securities offered by this prospectus unless we provide otherwise in the applicable
prospectus supplement. The applicable prospectus supplement for a particular series of debt securities may specify different or additional terms.
We may issue “senior,” “senior subordinated,” or “subordinated” debt securities. “Senior securities” will be direct obligations of ours and will rank
equally and ratably in right of payment with other indebtedness of ours that is not subordinated. “Senior subordinated securities” will be subordinated in
right of payment to the prior payment in full of senior indebtedness, as defined in the applicable prospectus supplement, and may rank equally and
ratably with any other senior subordinated indebtedness. “Subordinated securities” will be subordinated in right of payment to senior subordinated
securities.
We need not issue all debt securities of one series at the same time. Unless we provide otherwise, we may reopen a series, without the consent of the
holders of such series, for issuances of additional securities of that series.
We will issue the senior debt securities and senior subordinated debt securities under a senior indenture, which we will enter into with a trustee to be
named in the senior indenture, and we will issue the subordinated debt securities under a subordinated indenture, which we will enter into with a trustee
to be named in the subordinated indenture. We use the term “indenture” or “indentures” to refer to both the senior indenture and the subordinated
indenture. Each indenture will be subject to and governed by the Trust Indenture Act of 1939, as amended, or the Trust Indenture Act, and we may
supplement the indenture from time to time. Any trustee under any indenture may resign or be removed with respect to one or more series of debt
securities, and we may appoint a successor trustee to act with respect to that series. We have filed a form of indenture as an exhibit to this registration
statement, of which this prospectus forms a part. The terms of the senior indenture and subordinated indenture will be substantially similar, except that
the subordinated indenture will include provisions pertaining to the subordination of the subordinated debt securities and senior subordinated debt
securities to the senior debt securities and any other of our senior securities. The following statements relating to the debt securities and the indenture are
summaries only, are subject to change, and are qualified in their entirety to the detailed provisions of the indenture, any supplemental indenture, and the
discussion contained in any prospectus supplements.
General
The debt securities will be our direct obligations. We may issue debt securities from time to time and in one or more series as our board of directors may
establish by resolution or as we may establish in one or more supplemental indentures. The particular terms of each series of debt securities will be
described in a prospectus supplement relating to the series. We may issue debt securities with terms different from those of debt securities that we
previously issued.
We may issue debt securities from time to time and in one or more series with the same or various maturities, at par, at a premium, or at a discount. We
will set forth in a prospectus supplement, relating to any series of debt securities being offered, the initial offering price, and the following terms of the
debt securities:
•

the title of the debt securities;

•

the series designation and whether they are senior securities, senior subordinated securities, or subordinated securities;

•

the aggregate principal amount of the debt securities and any limit on the aggregate amount of the series of debt securities;
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•

the price or prices (expressed as a percentage of the aggregate principal amount) at which we will issue the debt securities and, if other than the
principal amount of the debt securities, the portion of the principal amount of the debt securities payable upon the maturity of the debt securities;

•

the date or dates on which we will pay the principal on the debt securities;

•

the rate or rates (which may be fixed or variable) or the method used to determine the rate or rates (including any commodity, commodity index,
stock exchange index, or financial index) at which the debt securities will bear interest, the date or dates from which interest will accrue, the date
or dates on which interest will commence and be payable, and any regular record date for the interest payable on any interest payment date;

•

the place or places where principal, premium, if any, and any interest will be payable or the method of such payment and where the debt securities
can be surrendered for transfer, exchange, or conversion;

•

the terms, if any, by which holders of the debt securities may convert or exchange the debt securities for our common stock, preferred stock, or
any other security or property;

•

if convertible, the initial conversion price, the conversion period, and any other terms governing such conversion;

•

any subordination provisions or limitations relating to the debt securities;

•

any sinking fund requirements;

•

any obligation we have to redeem, purchase or repay the debt securities pursuant to any sinking fund or analogous provisions or at the option of a
holder of debt securities and the price or prices at which and the period and periods within which and the terms and conditions upon which debt
securities of the series shall be redeemed, purchased, or repaid pursuant to such obligation;

•

the dates on which and the price or prices at which we will repurchase the debt securities at the option of the holders of debt securities and other
detailed terms and provisions of these repurchase obligations;

•

the denominations in which the debt securities will be issued, if other than denominations of $1,000 and any integral multiple thereof;

•

the portion of principal amount of the debt securities payable upon declaration of acceleration of the maturity date, if other than the principal
amount;

•

whether we will issue the debt securities in certificated or book-entry form;

•

the price or prices at which (if any), the period or periods within which (if any), and the terms and conditions upon which (if other than as
provided herein) the debt securities may be redeemed, in whole or in part, at the option, or as an obligation, of the Company;

•

whether the debt securities shall be issued in whole or in part in the form of a global security or securities; the terms and conditions, if any, upon
which such global security or securities may be exchanged in whole or in part for other individual debt securities, and the depositary for such
global security and securities;

•

whether the debt securities will be in registered or bearer form and, if in registered form, whether the securities will be issuable, in whole or in
part, in the form of a global security;

•

the currency of denomination of the debt securities;

•

the designation of the currency, currencies, or currency units in which payment of principal of, premium, and interest on the debt securities will be
made;

•

if payments of principal of, and interest and any additional amounts on the debt securities will be made in one or more currencies or currency units
other than that or those in which the debt securities are denominated, the manner in which the exchange rate with respect to these payments will be
determined;
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•

the manner in which the amounts of payment of principal of, premium or interest on the debt securities will be determined, if these amounts may
be determined by reference to an index based on a currency or currencies other than that in which the debt securities are denominated or
designated to be payable or by reference to a commodity, commodity index, stock exchange index, or financial index;

•

any applicability of the defeasance provisions described in this prospectus or any prospectus supplement;

•

the trustee for the debt securities;

•

whether and under what circumstances, if any, we will pay additional amounts on any debt securities in respect of any tax, assessment, or
governmental charge and, if so, whether we will have the option to redeem the debt securities instead of making this payment;

•

any addition to or change in the events of default described in this prospectus or in the indenture with respect to the debt securities and any change
in the acceleration provisions described in this prospectus or in the indenture with respect to the debt securities;

•

any addition to or change in the covenants described in this prospectus or in the indenture with respect to the debt securities;

•

if the debt securities are to be issued upon the exercise of debt warrants, the time, manner, and place for them to be authenticated and delivered;

•

any securities exchange on which we will list the debt securities;

•

any restrictions on transfer, sale, or other assignment;

•

any provisions relating to any security provided for the debt securities;

•

any provisions relating to any guarantee of the debt securities;

•

any other terms of the debt securities, which may modify or delete any provision of the indenture as it applies to that series; and

•

any depositaries, interest rate calculation agents, exchange rate calculation agents, or other agents with respect to the debt securities.

We may issue debt securities that are exchangeable for or convertible into shares of our common stock or other securities or property. The terms, if any,
on which the debt securities may be exchanged for or converted into shares of our common stock or other securities or property will be set forth in the
applicable prospectus supplement. Such terms may include provisions for conversion, either mandatory, at the option of the holder or at our option, in
which case the number of shares of common stock or other securities or property to be received by the holders of debt securities would be calculated as
of a time and in the manner stated in the prospectus supplement.
We may issue debt securities at less than the principal amount payable upon maturity. We refer to these securities as “original issue discount securities.”
If material or applicable, we will describe in the applicable prospectus supplement special U.S. federal income tax, accounting, and other considerations
applicable to original issue discount securities.
If we denominate the purchase price of any of the debt securities in a foreign currency or currencies or a foreign currency unit or units, or if the principal
of and interest and any additional amounts on any series of debt securities is payable in a foreign currency or currencies or a foreign currency unit or
units, we will describe the restrictions, elections, general tax considerations, specific terms, and provide other information with respect to that issue of
debt securities and such foreign currency or currencies or foreign currency unit or units in the applicable prospectus supplement.
Except as may be set forth in any prospectus supplement relating to the debt securities, no indenture will contain any other provisions that would limit
our ability to incur indebtedness or that would afford holders of the debt
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securities protection in the event of a highly leveraged or similar transaction involving us or in the event of a change in control. You should review
carefully the applicable prospectus supplement for information with respect to events of default and any covenants applicable to the debt securities being
offered.
Payments and Paying Agents
Unless we otherwise indicate in the applicable prospectus supplement, we will make payment of the interest on any debt securities on any interest
payment date to the person in whose name the debt securities, or one or more predecessor securities, are registered at the close of business on the regular
record date for the interest.
We will pay principal of, and interest and any additional amounts on, the debt securities of a particular series at the office of the paying agents
designated by us, except that, unless we otherwise indicate in the applicable prospectus supplement, we may make interest payments by check, which
we will mail to the holder, or by wire transfer to certain holders. Unless we otherwise indicate in a prospectus supplement, we will designate the
corporate trust office of the trustee as our sole paying agent for payments with respect to debt securities of each series. We will name in the applicable
prospectus supplement any other paying agents that we initially designate for the debt securities of a particular series.
Form, Transfer, and Exchange
Each debt security will be represented by either one or more global securities registered in the name of The Depository Trust Company, as depositary, or
a nominee of the depositary (as a “book-entry debt security”), or a certificate issued in definitive registered form (as a “certificated debt security”), as
described in the applicable prospectus supplement. Except as described under “Global Debt Securities and Book-Entry System” below, book-entry debt
securities will not be issuable in certificated form.
Certificated Debt Securities
A holder of our debt securities may transfer or exchange certificated debt securities at the trustee’s office or paying agencies in accordance with the
terms of the indenture. No service charge will be made for any transfer or exchange of certificated debt securities, but we may require payment of a sum
sufficient to cover any tax or other governmental charge payable in connection with a transfer or exchange.
A holder of our debt securities may transfer certificated debt securities and the right to receive the principal of, and interest and any additional amounts
on, certificated debt securities only by surrendering the old certificate representing those certificated debt securities and either we or the trustee will
reissue the old certificate to the new holder, or we or the trustee will issue a new certificate to the new holder.
Global Debt Securities and Book-Entry System
Each global debt security representing book-entry debt securities will be deposited with, or on behalf of, the depositary, and registered in the name of the
depositary or a nominee of the depositary. Ownership of beneficial interests in book-entry debt securities will be limited to persons that have accounts
with the depositary for the related global debt security, whom we refer to as participants, or persons that may hold interests through participants.
Except as described in this prospectus or any applicable prospectus supplement, beneficial owners of book-entry debt securities will not be entitled to
have securities registered in their names, will not receive or be entitled to receive physical delivery of a certificate in definitive form representing
securities, and will not be considered the owners or holders of those securities under the indenture. Accordingly, to exercise any rights of a holder under
the indenture, each person beneficially owning book-entry debt securities must rely on the procedures of the depositary for the related global debt
security and, if that person is not a participant, on the procedures of the participant through which that person owns its interest.
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We understand, however, that under existing industry practice, the depositary will authorize the persons on whose behalf it holds a global debt security
to exercise certain rights of holders of debt securities, and the indenture provides that we, the trustee, and our respective agents will treat as the holder of
a debt security the persons specified in a written statement of the depositary with respect to that global debt security for purposes of obtaining any
consents or directions required to be given by holders of the debt securities pursuant to the indenture.
We will make payments of principal of, and interest and any additional amounts on, book-entry debt securities to the depositary or its nominee, as the
case may be, as the registered holder of the related global debt security. We, the trustee, and any other agent of ours or agent of the trustee will not have
any responsibility or liability for any aspect of the records relating to or payments made on account of beneficial ownership interests in a global debt
security or for maintaining, supervising, or reviewing any records relating to such beneficial ownership interests.
Any certificated debt securities issued in exchange for a global debt security will be registered in such name or names as the depositary shall instruct the
trustee. We expect that such instructions will be based upon directions received by the depositary from participants with respect to ownership of bookentry debt securities relating to such global debt security.
For additional discussion of book entry and certificated securities, see the section entitled “Legal Ownership of Securities” included in this prospectus.
We have obtained the foregoing information in this section and the “Legal Ownership of Securities” section concerning the depositary and the
depositary’s book-entry system from sources we believe to be reliable. We take no responsibility for the depositary’s performance of its obligations
under the rules and regulations governing its operations.
No Protection in the Event of a Change in Control
Unless we provide otherwise in the applicable prospectus supplement, the debt securities will not contain any provisions that may afford holders of the
debt securities protection in the event we have a change in control or in the event of a highly leveraged transaction (whether or not such transaction
results in a change in control).
Covenants
Unless we provide otherwise in the applicable prospectus supplement, the debt securities will not contain any restrictive covenants, including covenants
restricting us or any of our subsidiaries from incurring, issuing, assuming, or guaranteeing any indebtedness secured by a lien on any of our or our
subsidiaries’ property or capital stock or restricting us or any of our subsidiaries from entering into any sale and leaseback transactions.
Merger, Consolidation, and Sale of Assets
Unless we provide otherwise in the applicable prospectus supplement, we may not merge with or into or consolidate with, or convey, transfer, or lease
all or substantially all of our properties and assets to, any person (a “successor person”), unless the following applies:
•

either (a) the company is the surviving entity or (b) the successor person is a corporation, partnership, trust, or other entity organized and
validly existing under the laws of any U.S. domestic jurisdiction and expressly assumes our obligations on the debt securities and under the
indenture;

•

immediately after giving effect to the transaction, no event of default, and no event that, after notice or lapse of time, or both, would
become an event of default, will have occurred and be continuing under the indenture; and

•

certain other conditions that may be set forth in the applicable prospectus supplement are met.
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This covenant would not apply to any recapitalization transaction, a change in control of us, or a transaction in which we incur a large amount of
additional debt unless the transactions or change in control included a merger, consolidation, or transfer or lease of substantially all of our assets. Except
as may be described in the applicable prospectus supplement, there are no covenants or other provisions in the indenture providing for a “put” right or
increased interest or that would otherwise afford holders of debt securities additional protection in the event of a recapitalization transaction, a change in
control of us, or a transaction in which we incur a large amount of additional debt.
Events of Default Under the Indenture
Unless we provide otherwise in the applicable prospectus supplement, an “event of default” will mean, with respect to any series of debt securities, any
of the following:
•

default in the payment of any interest upon any debt security of that series when it becomes due and payable and continuance of that
default for a period of 30 days (unless the entire amount of such payment is deposited by us with the trustee or with a paying agent before
the expiration of the 30-day period);

•

default in the payment of principal of, and any other amounts due on, any debt security of that series when due and payable either at
maturity, redemption, or otherwise;

•

default in the deposit of any sinking fund payment, when and as due in respect of any debt security of that series;

•

default in the performance or breach of any other covenant or warranty by us in the indenture (other than a covenant or warranty that has
been included in the indenture solely for the benefit of a series of debt securities other than that series) or in the debt security, which default
continues uncured for a period of 60 days after we receive written notice from the trustee or we and the trustee receive written notice from
the holders of not less than a majority in principal amount of the outstanding debt securities of that series as provided in the indenture;

•

we, pursuant to or within the meaning of any applicable bankruptcy law, commence a voluntary case, consent to the entry of an order for
relief against us in an involuntary case, consent to the appointment of a custodian for all or substantially all of our property, make a general
assignment for the benefit of our creditors, or admit in writing our inability generally to pay our debts as they become due; or, similarly, a
court enters an order or decree under any applicable bankruptcy law that provides for relief against us in an involuntary case, appoints a
custodian for all or substantially all of our properties, or orders our liquidation (and the order remains in effect for 60 days); and

•

any other event of default provided with respect to debt securities of that series that is included in any supplemental indenture or is
described in the applicable prospectus supplement accompanying this prospectus.

No event of default with respect to a particular series of debt securities (except as to certain events of bankruptcy, insolvency, or reorganization)
necessarily will constitute an event of default with respect to any other series of debt securities. An event of default may also be an event of default
under our bank credit agreements or other debt securities in existence from time to time and under certain guaranties by us of any subsidiary
indebtedness. In addition, certain events of default or an acceleration under the indenture may also be an event of default under some of our other
indebtedness outstanding from time to time.
Unless we provide otherwise in the applicable prospectus supplement, if an event of default with respect to debt securities of any series at the time
outstanding occurs and is continuing (other than certain events of our bankruptcy, insolvency, or reorganization), then the trustee or the holders of not
less than a majority in principal amount of the outstanding debt securities of that series may, by written notice to us (and to the trustee if given by the
holders), declare to be due and payable immediately the principal (or, if the debt securities of that series are
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discount securities, that portion of the principal amount as may be specified in the terms of that series) of and accrued and unpaid interest, if any, of all
debt securities of that series. In the case of an event of default resulting from certain events of bankruptcy, insolvency, or reorganization, the principal (or
such specified amount) of and accrued and unpaid interest, if any, of all outstanding debt securities will become and be immediately due and payable
without any declaration or other act by the trustee or any holder of outstanding debt securities.
At any time after an acceleration with respect to debt securities of a series has been made, but before a judgment or decree for payment of the money due
has been obtained by the trustee, the holders of not less than a majority in principal amount of the outstanding debt securities of that series may cancel
the acceleration and annul its consequences if the rescission would not conflict with any judgment or decree and if all existing events of default with
respect to that series have been cured or waived except nonpayment of principal (or such lesser amount) or interest that has become due solely because
of the acceleration.
The indenture also provides that the holders of not less than a majority in principal amount of the outstanding debt securities of any series may waive
any past default with respect to that series and its consequences, except a default involving the following:
•

our failure to pay the principal of, and interest and any additional amounts on, any debt security; or

•

a covenant or provision contained in the indenture that cannot be modified or amended without the consent of the holders of each
outstanding debt security affected by the default.

The trustee is generally required to give notice to the holders of debt securities of each affected series within 90 days of a default actually known to a
responsible officer of the trustee unless the default has been cured or waived. The indenture provides that the trustee may withhold notice to the holders
of debt securities of any series of any default or event of default (except in payment on any debt securities of that series) with respect to debt securities
of that series if it in good faith determines that withholding notice is in the interest of the holders of those debt securities.
Unless we provide otherwise in the applicable prospectus supplement, the indenture will provide that the trustee will be under no obligation to exercise
any of its rights or powers under the indenture at the request or discretion of any holder of any such outstanding debt securities unless the trustee
receives indemnity satisfactory to it against any loss, liability, or expense. Subject to certain rights of the trustee, the holders of a majority in principal
amount of the outstanding debt securities of any series will have the right to direct the time, method, and place of conducting any proceeding for any
remedy available to the trustee or exercising any trust or power conferred on the trustee with respect to the debt securities of that series. The trustee may,
however, refuse to follow any discretion that conflicts with the indenture or any law or which may be unduly prejudicial to the holders of the debt
securities of the applicable series not joining in the discretion.
Unless we provide otherwise in the applicable prospectus supplement, no holder of any debt security of any series will have any right to institute any
proceeding, judicial or otherwise, with respect to the indenture or for the appointment of a receiver or trustee, or for any remedy under the indenture,
unless:
•

that holder has previously given to the trustee written notice of a continuing event of default with respect to debt securities of that series;
and

•

the holders of at least 25% in principal amount of the outstanding debt securities of that series have made written request, and offered
reasonable indemnity, to the trustee to institute such proceeding as trustee, and the trustee will not have received from the holders of a
majority in principal amount of the outstanding debt securities of that series a direction inconsistent with that request and has failed to
institute the proceeding within 60 days.

Notwithstanding the foregoing, except as provided in the subordination provisions, if any, the holder of any debt security will have an absolute and
unconditional right to receive payment of the principal of, and any interest or additional amounts on, that debt security on or after the due dates
expressed in that debt security and to institute suit for the enforcement of payment.
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The indenture requires us, within 120 days after the end of our fiscal year, to furnish to the trustee a certificate as to compliance with the indenture, or, in
the event of noncompliance, specify the noncompliance and the nature and status of the noncompliance.
Modification of Indenture and Waiver
Except as specified below, modifications and amendments to the indenture require the approval of not less than a majority in principal amount of our
outstanding debt securities.
Changes Requiring the Unanimous Approval
We and the trustee may not make any modification or amendment to the indenture without the consent of the holder of each affected debt security then
outstanding if that amendment will have any of the following results:
•

reduce the rate of or extend the time for payment of interest on any debt security;

•

reduce the principal of or change the fixed maturity of any debt security or waive a redemption payment or alter the redemption provisions
on any debt security;

•

reduce the amount of, or postpone the date fixed for, the payment of any sinking fund or analogous obligation with respect to any series of
debt securities;

•

reduce the principal amount of discount securities payable upon acceleration of maturity;

•

waive a default in the payment of the principal, interest, or any additional amounts on any debt security, except a rescission of acceleration
of the debt securities of any series by the holders of at least a majority in aggregate principal amount of the then outstanding debt securities
of that series and a waiver of the payment default that resulted from that acceleration;

•

make the principal of, or interest or any additional amounts on, any debt security payable in currency other than that stated in the debt
security;

•

change the place of payment on a debt security;

•

change the currency or currencies of payment of the principal of, and any premium, make-whole payment, interest, or additional amounts
on, any debt security;

•

impair the right to initiate suit for the enforcement of any payment on or with respect to any debt security;

•

reduce the percentage of holders of debt securities whose consent is needed to modify or amend an indenture;

•

reduce the percentage of the holders of outstanding debt securities of any series necessary to modify or amend the indenture, to waive
compliance with provisions of the indenture or defaults and their consequences under the indenture, or to reduce the quorum or voting
requirements contained in the indenture;

•

make any change that adversely affects the right to convert or exchange any debt security other than as permitted by the indenture or
decrease the conversion or exchange rate or increase the conversion or exchange price of any such debt security;

•

waive a redemption payment with respect to any debt security; or

•

make any change to certain provisions of the indenture relating to, among other things, the right of holders of debt securities to receive
payment of the principal of, and interest and any additional amount on, those debt securities, the right of holders to institute suit for the
enforcement of any payment or the right of holders to waive past defaults.
21

Table of Contents

Changes Not Requiring Approval of Debt Holders
We and the trustee may modify or amend an indenture, without the consent of any holder of debt securities, for any of the following purposes:
•

to evidence the succession of another person to us as obligor under the indenture;

•

to add to our existing covenants additional covenants for the benefit of the holders of all or any series of debt securities, or to surrender any
right or power conferred upon us in the indenture;

•

to add events of default for the benefit of the holders of all or any series of debt securities;

•

to add or change any provisions of the indenture to facilitate the issuance of, or to liberalize the terms of, debt securities in bearer form, or
to permit or facilitate the issuance of debt securities in uncertificated form, provided that this action will not adversely affect the interests
of the holders of the debt securities of any series in any material respect;

•

to add, change, or eliminate any provisions of the indenture, provided that any addition, change, or elimination (a) shall neither (i) apply to
any debt security of any series created prior to the execution of such supplemental indenture and entitled to the benefit of such provision
nor (ii) modify the rights of the holder of any debt security with respect to such provision, or (b) shall become effective only when there
are no outstanding debt securities;

•

to establish additional series of debt securities;

•

to secure previously unsecured debt securities;

•

to establish the form or terms of debt securities of any series, including the provisions and procedures, if applicable, for the conversion or
exchange of the debt securities into our common stock, preferred stock, or other securities or property;

•

to evidence and provide for the acceptance or appointment of a successor trustee or facilitate the administration of the trusts under the
indenture by more than one trustee;

•

to make any provision with respect to the conversion or exchange of rights of holders pursuant to the requirements of the indenture;

•

to cure any ambiguity, defect, or inconsistency in the indenture, provided that the action does not adversely affect the interests of holders of
debt securities of any series issued under the indenture;

•

to close the indenture with respect to the authentication and delivery of additional series of debt securities or to qualify, or maintain
qualification of, the indenture under the Trust Indenture Act; or

•

to supplement any of the provisions of the indenture to the extent necessary to permit or facilitate defeasance and discharge of any series of
debt securities, provided that the action shall not adversely affect the interests of the holders of the debt securities of any series in any
material respect.

A vote by holders of debt securities will not be required for clarifications and certain other changes that would not adversely affect holders of the debt
securities.
Defeasance of Debt Securities and Certain Covenants in Certain Circumstances
Legal Defeasance
Unless the terms of the applicable series of debt securities provide otherwise, we may be discharged from any and all obligations in respect of the debt
securities of any series (except for certain obligations to register the transfer or exchange of debt securities of the series; to replace stolen, lost, or
mutilated debt securities of the series; and to maintain paying agencies and certain provisions relating to the treatment of funds held by paying agents).
We will be so discharged upon the deposit with the trustee, in trust, of money and/or U.S. government
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obligations or, in the case of debt securities denominated in a single currency other than U.S. dollars, foreign government obligations (as described at the
end of this section), that, through the payment of interest and principal in accordance with their terms, will provide money in an amount sufficient to pay
and discharge each installment of principal, interest, and any additional amounts on and any mandatory sinking fund payments in respect of the debt
securities of that series on the stated maturity of such payments in accordance with the terms of the indenture and those debt securities.
This discharge may occur only if, among other things, we have delivered to the trustee an officers’ certificate and an opinion of counsel stating that we
have received from, or there has been published by, the U.S. Internal Revenue Service a ruling or, since the date of execution of the indenture, there has
been a change in the applicable U.S. federal income tax law, in either case to the effect that holders of the debt securities of such series will not
recognize income, gain, or loss for U.S. federal income tax purposes as a result of the deposit, defeasance, and discharge and will be subject to U.S.
federal income tax on the same amount and in the same manner and at the same times as would have been the case if the deposit, defeasance, and
discharge had not occurred.
Defeasance of Certain Covenants
Unless the terms of the applicable series of debt securities provide otherwise, upon compliance with certain conditions, we may omit to comply with the
restrictive covenants contained in the indenture (except for certain obligations to maintain paying agencies and certain provisions relating to the
treatment of funds held by paying agents), as well as any additional covenants contained in the applicable prospectus supplement.
The conditions include, among others, the following:
•

depositing with the trustee money and/or U.S. government obligations or, in the case of debt securities denominated in a single currency
other than U.S. dollars, foreign government obligations, that, through the payment of interest and principal in accordance with their terms,
will provide money in an amount sufficient, in the opinion of a nationally recognized firm of independent public accountants, to pay
principal, interest, and any additional amounts on and any mandatory sinking fund payments in respect of the debt securities of that series
on the stated maturity of those payments in accordance with the terms of the indenture and those debt securities; and

•

delivering to the trustee an opinion of counsel to the effect that the holders of the debt securities of that series will not recognize income,
gain, or loss for U.S. federal income tax purposes as a result of the deposit and related covenant defeasance and will be subject to U.S.
federal income tax in the same amount and in the same manner and at the same times as would have been the case if the deposit and related
covenant defeasance had not occurred.

Covenant Defeasance and Events of Default
If we exercise our option, as described above, not to comply with certain covenants of the indenture with respect to any series of debt securities, and the
debt securities of that series are declared due and payable because of the occurrence of any event of default, the amount of money and/or U.S.
government obligations or foreign government obligations on deposit with the trustee will be sufficient to pay amounts due on the debt securities of that
series at the time of their stated maturity but may not be sufficient to pay amounts due on the debt securities of that series at the time of the acceleration
resulting from the event of default. However, we will remain liable for those payments.
“Foreign government obligations” means, with respect to debt securities of any series that are denominated in a currency other than U.S. dollars:
•

direct obligations of the government that issued or caused to be issued such currency for the payment of which obligations its full faith and
credit is pledged, which are not callable or redeemable at the option of the issuer thereof; or
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•

obligations of a person controlled or supervised by or acting as an agency or instrumentality of that government, the timely payment of
which is unconditionally guaranteed as a full faith and credit obligation by that government, which are not callable or redeemable at the
option of the issuer thereof.

Guarantees
Our payment obligations under any series of debt securities may be guaranteed by us or one or more of our subsidiaries. The terms of any such
guarantee will be set forth in the applicable prospectus supplement.
Subordination
We will set forth in the applicable prospectus supplement the terms and conditions, if any, upon which any series of senior subordinated securities or
subordinated securities is subordinated to debt securities of another series or to other indebtedness of ours. The terms will include a description of the
following:
•

the indebtedness ranking senior to the debt securities being offered;

•

any restrictions on payments to the holders of the debt securities being offered while a default with respect to the senior indebtedness is
continuing;

•

any restrictions on payments to the holders of the debt securities being offered following an event of default; and

•

provisions requiring holders of the debt securities being offered to remit some payments to holders of senior indebtedness.

Conversion and Exchange Rights
The terms on which debt securities of any series may be convertible into or exchangeable for our common stock, preferred stock, or other securities or
property of our company will be described in the applicable prospectus supplement. These terms will include the following:
•

the conversion or exchange price, or the manner of calculating the price;

•

the exchange or conversion period;

•

whether the conversion or exchange is mandatory, or voluntary at the option of the holder, or at our option;

•

any restrictions on conversion or exchange in the event of redemption of the debt securities and any restrictions on conversion or
exchange; and

•

the means of calculating the number of shares of our common stock, preferred stock, or other securities or property of our company to be
received by the holders of debt securities.

The conversion or exchange price of any debt securities of any series that are convertible into our common stock or preferred stock may be adjusted for
any stock dividends, stock splits, reclassification, combinations, or similar transactions, as set forth in the applicable prospectus supplement.
Redemption of Debt Securities
The debt securities may be subject to optional or mandatory redemption on terms and conditions described in the applicable prospectus supplement.
Subject to such terms, we may opt at any time to redeem the debt securities in whole or in part.
If less than all the debt securities of any series are to be redeemed or purchased in an offer to purchase at any time, the trustee will select the debt
securities of that series to be redeemed or purchased as follows: (1) if the
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securities of such series are listed on any national securities exchange, in compliance with the requirements of the principal national securities exchange
on which the debt securities of that series are listed, or, (2) if the debt securities of that series are not listed on a national securities exchange, on a pro
rata basis, by lot, or by such other method as the trustee deems fair and appropriate.
Except as otherwise provided as to any particular series of debt securities, at least 30 days but not more than 60 days before a redemption date, we or the
trustee will mail a notice of redemption to each holder whose debt securities are to be redeemed. From and after notice has been given as provided in the
applicable indenture, if funds for the redemption of any debt securities called for redemption shall have been made available on the redemption date, the
debt securities will cease to bear interest on the date fixed for the redemption specified in the notice, and the only right of the holders of the debt
securities will be to receive payment of the redemption price.
Governing Law
The indentures and the debt securities will be governed by and construed in accordance with the laws of the state of New York, except to the extent that
the Trust Indenture Act is applicable.
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DESCRIPTION OF DEPOSITARY SHARES
We may issue receipts for depositary shares representing fractional shares of preferred stock. The fractional share of the applicable series of preferred
stock represented by each depositary share will be set forth in the applicable prospectus supplement.
The shares of any series of preferred stock underlying any depositary shares that we may sell under this prospectus will be deposited under a deposit
agreement between us and a depositary selected by us. Subject to the terms of the deposit agreement, each holder of a depositary share will be entitled,
in proportion to the applicable fraction of a share of the preferred stock underlying the depositary share, to all of the rights, preferences, and privileges,
and will be subject to the qualifications and restrictions, of the preferred stock underlying that depositary share.
The depositary shares will be evidenced by depositary receipts issued under the deposit agreement. Depositary receipts will be distributed to the holders
of the depositary shares that are sold in the applicable offering. We will incorporate by reference into the registration statement of which this prospectus
forms a part the form of any deposit agreement, including a form of depositary receipt, that describes the terms of any depositary shares we are offering
before the issuance of the related depositary shares. The following summaries of material provisions of the deposit agreement, the depositary shares and
the depositary receipts are subject to, and qualified in their entirety by reference to, all of the provisions of the deposit agreement applicable to a
particular offering of depositary shares. We urge you to read the prospectus supplements relating to any depositary shares that are sold under this
prospectus, as well as the complete deposit agreement and depositary receipt.
Form
Pending the preparation of definitive depositary receipts, the depositary may, upon our written order, issue temporary depositary receipts substantially
identical to the definitive depositary receipts but not in definitive form. These temporary depositary receipts will entitle their holders to all of the rights
of definitive depositary receipts. Temporary depositary receipts will then be exchangeable for definitive depositary receipts at our expense.
Dividends and Other Distributions
The depositary will distribute all cash dividends or other cash distributions received with respect to the underlying preferred stock to the record holders
of depositary shares in proportion to the number of depositary shares owned by those holders.
If there is a distribution other than in cash, the depositary will distribute property received by it to the record holders of depositary shares in proportion
to the number of depositary shares owned by those holders, unless the depositary determines that it is not feasible to do so. If this occurs, the depositary
may, with our approval, sell the property and distribute the net proceeds from the sale to those holders in proportion to the number of depositary shares
owned by them.
The amount distributed to holders of depositary shares will be reduced by any amounts required to be withheld by us or the preferred stock depositary
on account of taxes or other governmental charges.
Liquidation Preference
If a series of preferred stock underlying the depositary shares has a liquidation preference, in the event of our voluntary or involuntary liquidation,
dissolution, or winding up, holders of depositary shares will be entitled to receive the fraction of the liquidation preference accorded each share of the
applicable series of preferred stock, as set forth in the applicable prospectus supplement.
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Withdrawal of Underlying Preferred Stock
Except as otherwise provided in a prospectus supplement, holders may surrender depositary receipts at the principal office of the depositary and, upon
payment of any unpaid amount due to the depositary, be entitled to receive the number of whole shares of underlying preferred stock and all money and
other property represented by the related depositary shares. We will not issue any partial shares of preferred stock. If the holder delivers depositary
receipts evidencing a number of depositary shares that represent more than a whole number of shares of preferred stock, the depositary will issue a new
depositary receipt evidencing the excess number of depositary shares to the holder.
Redemption of Depositary Shares
If the preferred stock underlying any depositary shares we may sell under this prospectus is subject to redemption, the depositary shares will be
redeemed from the proceeds received by the depositary resulting from any such redemption, in whole or in part, of that underlying preferred stock. The
redemption price per depositary share will be equal to the applicable fraction of the redemption price per share payable with respect to the underlying
preferred stock. Whenever we redeem shares of underlying preferred stock that are held by the depositary, the depositary will redeem, as of the same
redemption date, the number of depositary shares representing the shares of underlying preferred stock so redeemed. If fewer than all of the depositary
shares are to be redeemed, the depositary shares to be redeemed will be selected by lot or proportionately, as may be determined by the depositary.
After the date fixed for redemption, the depositary shares called for redemption will no longer be deemed to be outstanding, and all rights of the holders
of the depositary shares will cease, except the right to receive the monies payable and any other property to which the holders were entitled upon the
redemption upon surrender to the preferred stock depositary of the depositary receipts evidencing the depositary shares. Any funds deposited by us with
the preferred stock depositary for any depositary shares that the holders fail to redeem will be returned to us after a period of two years from the date the
funds are deposited.
Voting
Upon receipt of notice of any meeting at which holders of the preferred stock underlying any depositary shares that we may sell under this prospectus
are entitled to vote, the depositary will mail the information contained in the notice to the record holders of the depositary shares. Each record holder of
the depositary shares on the record date, which will be the same date as the record date for the underlying preferred stock, will be entitled to instruct the
depositary as to the exercise of the voting rights pertaining to the amount of the underlying preferred stock represented by the holder’s depositary shares.
The depositary will then try, as far as practicable, to vote the number of shares of preferred stock underlying those depositary shares in accordance with
those instructions, and we will agree to take all reasonable actions which may be deemed necessary by the depositary to enable the depositary to do so.
The depositary will not vote the underlying preferred stock to the extent it does not receive specific instructions with respect to the depositary shares
representing such preferred stock.
Conversion of Preferred Stock
If the prospectus supplement relating to any depositary shares that we may sell under this prospectus states that the underlying preferred stock is
convertible into our common stock or other securities, the following will apply. The depositary shares, as such, will not be convertible into any of our
securities. Rather, any holder of the depositary shares may surrender the related depositary receipts to the depositary with written instructions that direct
us to cause conversion of the preferred stock represented by the depositary shares into or for whole shares of our common stock or other securities, as
applicable. Upon receipt of those instructions and any amounts payable by the holder in connection with the conversion, we will cause the conversion
using the same procedures as those provided for conversion of the underlying preferred stock. If only some of a holder’s depositary shares are converted,
a new depositary receipt or receipts will be issued to the holder for any depositary shares not converted.
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Amendment and Termination of the Deposit Agreement
The form of depositary receipt evidencing the depositary shares and any provision of the deposit agreement may at any time be amended by agreement
between us and the depositary. However, any amendment which materially and adversely alters the rights of the holders of depositary shares will not be
effective until 90 days after notice of that amendment has been given to the holders. Each holder of depositary shares at the time any amendment
becomes effective shall be deemed to consent and agree to that amendment and to be bound by the deposit agreement as so amended. The deposit
agreement may be terminated by us or by the depositary only if all outstanding depositary shares have been redeemed or converted into any other
securities into which the underlying preferred stock is convertible or there has been a final distribution, including to holders of depositary receipts, of the
underlying preferred stock in connection with our liquidation, dissolution, or winding up.
Charges of Depositary
We will pay all transfer and other taxes and governmental charges arising solely from the existence of the depositary arrangement. We will also pay
charges of the depositary in connection with the initial deposit of the preferred stock, the initial issuance of the depositary shares, any redemption of the
preferred stock, and all withdrawals of preferred stock by owners of depositary shares. Holders of depositary receipts will pay transfer, income, and
other taxes and governmental charges and other specified charges as provided in the deposit arrangement for their accounts. If these charges have not
been paid, the depositary may refuse to transfer depositary shares, withhold dividends and distributions, and sell the depositary shares evidenced by the
depositary receipt.
Limitation on Liability
Neither we nor the depositary will be liable if either of us is prevented or delayed by law or any circumstance beyond our control in performing our
respective obligations under the deposit agreement. Our obligations and those of the depositary will be limited to performance of our respective duties
under the deposit agreement without, in our case, negligence or bad faith or, in the case of the depositary, negligence or willful misconduct. We and the
depositary may rely upon advice of counsel or accountants, or upon information provided by persons presenting the underlying preferred stock for
deposit, holders of depositary receipts, or other persons believed by us in good faith to be competent and on documents believed to be genuine.
Corporate Trust Office of Preferred Stock Depositary
The preferred stock depositary’s corporate trust office will be set forth in the applicable prospectus supplement relating to a series of depositary shares.
The preferred stock depositary will act as transfer agent and registrar for depositary receipts, and, if shares of a series of preferred stock are redeemable,
the preferred stock depositary will act as redemption agent for the corresponding depositary receipts.
Resignation and Removal of Depositary
The depositary may resign at any time by delivering notice to us of its election to resign. We may remove the depositary at any time. Any resignation or
removal will take effect upon the appointment of a successor depositary and its acceptance of the appointment. The successor depositary must be
appointed within 60 days after delivery of the notice of resignation or removal and must be a bank or trust company having its principal office in the
United States and having a combined capital and surplus of at least $50,000,000.
Reports to Holders
We will deliver all required reports and communications to holders of the preferred stock to the preferred stock depositary, and it will forward those
reports and communications to the holders of depositary shares. Upon
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request, the preferred stock depositary will provide for inspection to the holders of depositary shares the transfer books of the depositary and the list of
holders of receipts; provided that any requesting holder certifies to the preferred stock depositary that such inspection is for a proper purpose reasonably
related to such person’s interest as an owner of depositary shares evidenced by the receipts.
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DESCRIPTION OF WARRANTS
General
We may issue warrants to purchase common stock, which we refer to as common stock warrants, preferred stock, which we refer to as preferred stock
warrants, debt securities, which we refer to as debt security warrants, or depositary shares, which we refer to as depositary share warrants. Any of these
warrants may be issued independently or together with any other securities offered by this prospectus and may be attached to or separate from those
securities.
While the terms we have summarized below will generally apply to any future warrants we may offer under this prospectus, we will describe the
particular terms of any warrants that we may offer in more detail in the applicable prospectus supplement. The terms of any warrants we offer under a
prospectus supplement may differ from the terms we describe below.
We may issue the warrants under a warrant agreement, which we will enter into with a warrant agent to be selected by us. Each warrant agent will act
solely as our agent under the applicable warrant agreement and will not assume any obligation or relationship of agency or trust with any holder of any
warrant. A single bank or trust company may act as warrant agent for more than one issue of warrants. A warrant agent will have no duty or
responsibility in case of any default by us under the applicable warrant agreement or warrant, including any duty or responsibility to initiate any
proceedings at law or otherwise, or to make any demand upon us. Any holder of a warrant may, without the consent of the related warrant agent or the
holder of any other warrant, enforce by appropriate legal action its right to exercise, and receive the securities purchasable upon exercise of, its warrants.
We will incorporate by reference into the registration statement of which this prospectus forms a part the form of warrant agreement, including a form of
warrant certificate, that describes the terms of the series of warrants we are offering before the issuance of the related series of warrants. The following
summaries of material provisions of the warrants and the warrant agreements are subject to, and qualified in their entirety by reference to, all the
provisions of the warrant agreement applicable to a particular series of warrants. We urge you to read the applicable prospectus supplements related to
the warrants that we sell under this prospectus, as well as the complete warrant agreements that contain the terms of the warrants.
We will set forth in the applicable prospectus supplement the terms of the warrants in respect of which this prospectus is being delivered, including,
when applicable, the following:
•

the title of the warrants;

•

the aggregate number of the warrants;

•

the price or prices at which the warrants will be issued;

•

the designation, number, and terms of the securities purchasable upon exercise of the warrants;

•

the designation and terms of the other securities, if any, with which the warrants are issued and the number of warrants issued with each
such security;

•

the date, if any, on and after which the warrants and the related underlying securities will be separately transferable;

•

the price at which each underlying security purchasable upon exercise of the warrants may be purchased;

•

the date on which the right to exercise the warrants will commence and the date on which such right will expire;

•

the minimum amount of the warrants that may be exercised at any one time;
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•

any information with respect to book-entry procedures;

•

the effect of any merger, consolidation, sale, or other disposition of our business on the warrant agreement and the warrants;

•

any other terms of the warrants, including terms, procedures, and limitations relating to the transferability, exchange, and exercise of such
warrants;

•

the terms of any rights to redeem or call, or accelerate the expiration of, the warrants;

•

the date on which the right to exercise the warrants begins and the date on which that right expires;

•

the U.S. federal income tax consequences of holding or exercising the warrants; and

•

any other specific terms, preferences, rights, or limitations of, or restrictions on, the warrants.

Unless specified in an applicable prospectus supplement, common stock warrants, preferred stock warrants, debt security warrants, or depositary shares
warrants will be in registered form only.
A holder of warrant certificates may exchange them for new certificates of different denominations, present them for registration of transfer, and
exercise them at the corporate trust office of the warrant agent or any other office indicated in the applicable prospectus supplement. Until any common
stock warrants, preferred stock warrants, debt security warrants, or depositary shares warrants are exercised, holders of the warrants will not have any
rights of holders of the underlying common stock, preferred stock, debt securities, or depositary shares, including any rights to receive dividends or to
exercise any voting rights, except to the extent set forth under the heading “Warrant Adjustments” below.
Exercise of Warrants
Each warrant will entitle the holder to purchase for cash shares of common stock, preferred stock, debt securities, or depositary shares at the applicable
exercise price set forth in, or determined as described in, the applicable prospectus supplement. Warrants may be exercised at any time up to the close of
business on the expiration date set forth in the applicable prospectus supplement. After the close of business on the expiration date, unexercised warrants
will become void.
Warrants may be exercised by delivering to the corporation trust office of the warrant agent or any other officer indicated in the applicable prospectus
supplement (a) the warrant certificate properly completed and duly executed and (b) payment of the amount due upon exercise. As soon as practicable
following exercise, we will forward the shares of common stock, preferred stock, debt securities, or depositary shares. If less than all of the warrants
represented by a warrant certificate are exercised, a new warrant certificate will be issued for the remaining warrants. If we so indicate in the applicable
prospectus supplement, holders of the warrants may surrender securities as all or a part of the exercise price for the warrants.
Amendments and Supplements to the Warrant Agreements
We may amend or supplement a warrant agreement without the consent of the holders of the applicable warrants to cure ambiguities in the warrant
agreement, to cure or correct a defective provision in the warrant agreement, or to provide for other matters under the warrant agreement that we and the
warrant agent deem necessary or desirable, so long as, in each case, such amendments or supplements do not materially and adversely affect the interests
of the holders of the warrants.
Warrant Adjustments
Unless the applicable prospectus supplement states otherwise, the exercise price of, and the number of securities covered by, a common stock warrant,
preferred stock warrant, debt security warrant, or depositary share warrant
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will be adjusted proportionately if we subdivide or combine our common stock, preferred stock, debt securities, or depositary shares, as applicable. In
addition, unless the prospectus supplement states otherwise, if we, without payment:
•

issue capital stock or other securities convertible into or exchangeable for common stock or preferred stock, or any rights to subscribe for,
purchase, or otherwise acquire any of the foregoing, as a dividend or distribution to holders of our common stock or preferred stock;

•

pay any cash to holders of our common stock or preferred stock other than a cash dividend paid out of our current or retained earnings or
other than in accordance with the terms of the preferred stock;

•

issue any evidence of our indebtedness or rights to subscribe for or purchase our indebtedness to holders of our common stock or preferred
stock; or

•

issue common stock or preferred stock or additional stock or other securities or property to holders of our common stock or preferred stock
by way of spinoff, split-up, reclassification, combination of shares, or similar corporate rearrangement,

then the holders of common stock warrants, preferred stock warrants, debt security warrants, and depositary share warrants, as applicable, will be
entitled to receive upon exercise of the warrants, in addition to the securities otherwise receivable upon exercise of the warrants and without paying any
additional consideration, the amount of stock and other securities and property such holders would have been entitled to receive had they held the
common stock, preferred stock, debt securities, or depositary shares, as applicable, issuable under the warrants on the dates on which holders of those
securities received or became entitled to receive such additional stock and other securities and property.
Except as stated above, the exercise price and number of securities covered by a common stock warrant, preferred stock warrant, debt security warrant,
and depositary share warrant, and the amounts of other securities or property to be received, if any, upon exercise of those warrants, will not be adjusted
or provided for if we issue those securities or any securities convertible into or exchangeable for those securities, or securities carrying the right to
purchase those securities or securities convertible into or exchangeable for those securities.
Holders of common stock warrants, preferred stock warrants, debt security warrants, and depositary share warrants may have additional rights under the
following circumstances:
•

certain reclassifications, capital reorganizations, or changes of the common stock, preferred stock, or depositary shares, as applicable;

•

certain share exchanges, mergers, or similar transactions involving us and which result in changes of the common stock, preferred stock, or
depositary shares, as applicable; or

•

certain sales or dispositions to another entity of all or substantially all of our property and assets.

If one of the above transactions occurs and holders of our common stock, preferred stock, debt securities, or depositary shares are entitled to receive
stock, securities, or other property with respect to or in exchange for their securities, the holders of the common stock warrants, preferred stock warrants,
debt security warrants, and depositary share warrants then outstanding, as applicable, will be entitled to receive upon exercise of their warrants the kind
and amount of shares of stock and other securities or property that they would have received upon the applicable transaction if they had exercised their
warrants immediately before the transaction.
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DESCRIPTION OF PURCHASE CONTRACTS
We may issue purchase contracts, including contracts obligating holders to purchase from us, and for us to sell to holders, a specific or varying number
of debt securities, shares of common stock or preferred stock, depositary shares, warrants, or any combination of the above, at a future date or dates.
Alternatively, the purchase contracts may obligate us to purchase from holders, and obligate holders to sell to us, a specific or varying number of debt
securities, shares of common stock or preferred stock, depositary shares, warrants, or any combination of the above. The price of the securities subject to
the purchase contracts may be fixed at the time the purchase contracts are issued or may be determined by reference to a specific formula described in
the purchase contracts. We may issue purchase contracts separately or as a part of units each consisting of a purchase contract and one or more of the
other securities described in this prospectus or securities of third parties, including U.S. Treasury securities, securing the holder’s obligations under the
purchase contract. If we issue a purchase contract as part of a unit, the applicable prospectus supplement will state whether the purchase contract will be
separable from the other securities in the unit before the purchase contract settlement date. The purchase contracts may require us to make periodic
payments to holders or vice versa and the payments may be unsecured or pre-funded on some basis. The purchase contracts may require holders to
secure the holder’s obligations in a manner specified in the applicable prospectus supplement, and in certain circumstances, we may deliver newly
issued prepaid purchase contracts, often known as prepaid securities, upon release to a holder of any collateral securing such holder’s obligations under
the original purchase contract.
We will incorporate by reference into the registration statement of which this prospectus forms a part the form of purchase contract we are offering
before the issuance of the purchase contract. The following summaries of material provisions of the purchase contract are subject to, and qualified in
their entirety by reference to, all the provisions of the purchase contract. We urge you to read the applicable prospectus supplements related to the
purchase contracts that we sell under this prospectus, as well as the complete purchase contract.
The applicable prospectus supplement will describe the terms of any purchase contracts in respect of which this prospectus is being delivered, including,
to the extent applicable, the following:
•

whether the purchase contracts obligate the holder or us to purchase or sell, or both purchase and sell, the securities subject to purchase
under the purchase contract, and the nature and amount of each of those securities, or the method of determining those amounts;

•

whether the purchase contracts are to be prepaid or not;

•

whether the purchase contracts will be issued as part of a unit and, if so, the other securities comprising the unit;

•

whether the purchase contracts are to be settled by delivery, or by reference or linkage to the value, performance, or level of the securities
subject to purchase under the purchase contract;

•

any acceleration, cancellation, termination, or other provisions relating to the settlement of the purchase contracts; and

•

whether the purchase contracts will be issued in fully registered or global form.

Material U.S. federal income tax consideration applicable to the purchase contracts and the purchase units will also be discussed in the applicable
prospectus supplement.
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DESCRIPTION OF UNITS
The following description, together with the additional information we include in any applicable prospectus supplement, summarizes the material terms
and provisions of the units that we may offer under this prospectus. Units may be offered independently or together with common stock, preferred stock,
debt securities, depositary shares, and warrants offered by any prospectus supplement, and may be attached to or separate from those securities. While
the terms we have summarized below will generally apply to any future units that we may offer under this prospectus, we will describe the particular
terms of any series of units that we may offer in more detail in the applicable prospectus supplement. The terms of any units offered under a prospectus
supplement may differ from the terms described below.
We will incorporate by reference into the registration statement of which this prospectus forms a part the form of unit agreement, including a form of
unit certificate, if any, that describes the terms of the series of units we are offering before the issuance of the related series of units. The following
summaries of material provisions of the units and the unit agreements are subject to, and qualified in their entirety by reference to, all the provisions of
the unit agreement applicable to a particular series of units. We urge you to read the applicable prospectus supplements related to the units that we sell
under this prospectus, as well as the complete unit agreements that contain the terms of the units.
General
We may issue units consisting of common stock, preferred stock, debt securities, depositary shares, and warrants in any combination. Each unit will be
issued so that the holder of the unit is also the holder of each security included in the unit. Thus, the holder of a unit will have the rights and obligations
of a holder of each included security. The unit agreement under which a unit is issued may provide that the securities included in the unit may not be
held or transferred separately, at any time, or at any time before a specified date.
We will describe in the applicable prospectus supplement the terms of the series of units, including the following:
•

the designation and terms of the units and of the securities comprising the units, including whether and under what circumstances those
securities may be held or transferred separately;

•

any provisions of the governing unit agreement that differ from those described below; and

•

any provisions for the issuance, payment, settlement, transfer, or exchange of the units or of the securities comprising the units.

The provisions described in this section, as well as those described under “Description of Common Stock,” “Description of Preferred Stock,”
“Description of Debt Securities,” “Description of Depositary Shares,” and “Description of Warrants,” will apply to each unit and to any common stock,
preferred stock, debt security, depositary share, or warrant included in each unit, respectively.
Issuance in Series
We may issue units in such amounts and in such numerous distinct series as we determine.
Enforceability of Rights by Holders of Units
Each unit agent will act solely as our agent under the applicable unit agreement and will not assume any obligation or relationship of agency or trust
with any holder of any unit. A single bank or trust company may act as unit agent for more than one series of units. A unit agent will have no duty or
responsibility in case of any default by us under the applicable unit agreement or unit, including any duty or responsibility to initiate any proceedings at
law or otherwise, or to make any demand upon us. Any holder of a unit, without the consent of the related unit agent or the holder of any other unit, may
enforce by appropriate legal action its rights as holder under any security included in the unit.
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Title
We, the unit agent, and any of their agents may treat the registered holder of any unit certificate as an absolute owner of the units evidenced by that
certificate for any purposes and as the person entitled to exercise the rights attaching to the units so requested, despite any notice to the contrary.
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CERTAIN PROVISIONS OF NEVADA LAW AND
OUR CHARTER AND BYLAWS
The following paragraphs summarize certain provisions of Nevada law and our amended and restated articles of incorporation, as amended, and bylaws.
The summary does not purport to be complete and is subject to and qualified in its entirety by reference to Nevada law and to our amended and restated
articles of incorporation, as amended, and bylaws, as amended, copies of which are on file with the SEC as exhibits to reports previously filed by us. See
“Where You Can Find More Information.”
General
Certain provisions of our amended and restated articles of incorporation, as amended, and bylaws and Nevada law could make our acquisition by a third
party, a change in our incumbent management, or a similar change in control more difficult, including:
•

an acquisition of us by means of a tender or exchange offer;

•

an acquisition of us by means of a proxy contest or otherwise; or

•

the removal of a majority or all of our incumbent officers and directors.

These provisions, which are summarized below, are likely to discourage certain types of coercive takeover practices and inadequate takeover bids. These
provisions are also designed to encourage persons seeking to acquire control of us to first negotiate with our board of directors. We believe that these
provisions help to protect our potential ability to negotiate with the proponent of an unfriendly or unsolicited proposal to acquire or restructure us, and
that this benefit outweighs the potential disadvantages of discouraging such a proposal because our ability to negotiate with the proponent could result in
an improvement of the terms of the proposal. The existence of these provisions which are described below could limit the price that investors might
otherwise pay in the future for our securities.
Articles of Incorporation and Bylaws
Authorized But Unissued Capital Stock. We have shares of common stock and preferred stock available for future issuance without stockholder
approval, subject to any limitations imposed by the listing standards of any securities exchange on which our stock may be listed. We may utilize these
additional shares for a variety of corporate purposes, including for future public offerings to raise additional capital or facilitate corporate acquisitions or
for payment as a dividend on our capital stock. The existence of unissued and unreserved common stock and preferred stock may enable our board of
directors to issue shares to persons friendly to current management or to issue preferred stock with terms that could have the effect of making it more
difficult for a third party to acquire, or could discourage a third party from seeking to acquire, a controlling interest in our company by means of a
merger, tender offer, proxy contest, or otherwise. In addition, if we issue preferred stock, the issuance could adversely affect the voting power of holders
of common stock and the likelihood that such holders will receive dividend payments and payments upon liquidation.
Blank Check Preferred Stock. Our board of directors, without stockholder approval, has the authority under our amended and restated articles of
incorporation, as amended, to issue preferred stock with rights superior to the rights of the holders of common stock. As a result, preferred stock could
be issued quickly and easily, could impair the rights of holders of common stock, and could be issued with terms calculated to delay or prevent a change
in control or make removal of management more difficult.
Election of Directors. Our bylaws provide that a majority of directors then in office may fill any vacancy occurring on our board of directors, even
though less than a quorum may then be in office. These provisions may discourage a third party from voting to remove incumbent directors and
simultaneously gaining control of our board of directors by filling the vacancies created by that removal with its own nominees.
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Removal of Directors. Except in certain cases for directors elected by the holders of any series of preferred stock, a director may be removed only by the
affirmative vote of two-thirds or more of the combined voting power of the then issued and outstanding shares of our capital stock entitled to vote in the
election of directors, voting together as a single class.
Stockholder Meetings. Our bylaws do not permit stockholders to call a special meeting of stockholders. Rather, only our board of directors or such
person or persons authorized by our board of directors will be able to call special meetings of stockholders. This provision may discourage another
person or entity from making a tender offer, even if it acquired a majority of our outstanding voting stock, because the person or entity could only take
action at a duly called stockholders’ meeting.
Anti-takeover Effects of Nevada Law
Business Combinations with Interested Stockholders
The “business combination with interested stockholders” provisions of Sections 78.411 to 78.444, inclusive, of the Nevada Revised Statutes, or NRS,
generally prohibit a Nevada corporation with at least 200 stockholders of record from engaging in various “combination” transactions with any
interested stockholder for a period of two years after the date of the transaction in which the person became an interested stockholder, unless the
combination is approved by our board of directors prior to the date the interested stockholder obtained such status or the combination is approved by our
board of directors and at such time or thereafter is approved at a meeting of the stockholders by the affirmative vote of stockholders representing at least
60% of the outstanding voting power held by disinterested stockholders, and extends beyond the expiration of the two-year period, unless:
•

the combination was approved by our board of directors prior to the person becoming an interested stockholder or the transaction by which
the person first became an interested stockholder was approved by our board of directors before the person became an interested
stockholder or the combination is later approved by a majority of the voting power held by disinterested stockholders; or

•

if the consideration to be paid by the interested stockholder is at least equal to the highest of: (a) the highest price per share paid by the
interested stockholder within the two years immediately preceding the date of the announcement of the combination or in the transaction in
which it became an interested stockholder, whichever is higher; (b) the market value per share of common stock on the date of
announcement of the combination and the date the interested stockholder acquired the shares, whichever is higher; or (c) for holders of
preferred stock, the highest liquidation value of the preferred stock, if it is higher.

Notwithstanding the foregoing, NRS 78.411 to 78.444, inclusive, do not apply to any combination of a resident domestic corporation with an interested
stockholder after the expiration of four years after the person first became an interested stockholder.
A “combination” is generally defined to include mergers or consolidations or any sale, lease exchange, mortgage, pledge, transfer, or other disposition,
in one transaction or a series of transactions, with an “interested stockholder” having: (a) an aggregate market value equal to more than 5% of the
aggregate market value of the assets of the corporation, (b) an aggregate market value equal to more than 5% of the aggregate market value of all
outstanding voting shares of the corporation, (c) more than 10% of the earning power or net income of the corporation, and (d) certain other transactions
with an interested stockholder or an affiliate or associate of an interested stockholder.
In general, an “interested stockholder” is a person who, together with affiliates and associates, owns (or within two years, did own) 10% or more of a
corporation’s voting stock. The statute could prohibit or delay mergers or other takeover or change in control attempts and, accordingly, may discourage
attempts to acquire our company even though such a transaction may offer our stockholders the opportunity to sell their stock at a price above the
prevailing market price.
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Control Share Acquisitions
The “control share” provisions of Sections 78.378 to 78.3793, inclusive, of the NRS apply to “issuing corporations” that are Nevada corporations with at
least 200 stockholders of record, including at least 100 stockholders of record who are Nevada residents, and that conduct business directly or indirectly
in Nevada. The control share statute prohibits an acquirer, under certain circumstances, from voting its shares of a target corporation’s stock after
crossing certain ownership threshold percentages, unless the acquirer obtains approval of the target corporation’s disinterested stockholders. The statute
specifies three thresholds: one-fifth or more but less than one-third, one-third but less than a majority, and a majority or more, of the outstanding voting
power. Generally, once an acquirer crosses one of the above thresholds, those shares in an offer or acquisition and acquired within 90 days thereof
become “control shares” and such control shares are deprived of the right to vote until disinterested stockholders restore the right. These provisions also
provide that if control shares are accorded full voting rights and the acquiring person has acquired a majority or more of all voting power, all other
stockholders who do not vote in favor of authorizing voting rights to the control shares are entitled to demand payment for the fair value of their shares
in accordance with statutory procedures established for dissenters’ rights.
A corporation may elect to not be governed by, or “opt out” of, the control share provisions by making an election in its articles of incorporation or
bylaws, provided that the opt-out election must be in place on the 10th day following the date an acquiring person has acquired a controlling interest,
that is, crossing any of the three thresholds described above. We have not opted out of the control share statutes, and will be subject to these statutes if
we are an “issuing corporation” as defined in such statutes.
The effect of the Nevada control share statutes is that the acquiring person, and those acting in association with the acquiring person, will obtain only
such voting rights in the control shares as are conferred by a resolution of the stockholders at an annual or special meeting. The Nevada control share
law, if applicable, could have the effect of discouraging takeovers of our company.
Limitations of Liability and Indemnification of Officers and Directors
Our amended and restated articles of incorporation, as amended, limit the liability of directors and provides that no director or officer of ours will be
personally liable to us or any of our stockholders for damages for breach of fiduciary duty as a director or officer involving any act or omission of any
act by such director or officer, other than (i) for acts or omissions which involve intentional misconduct, fraud, or a known violation of the law, or
(ii) the payment of dividends in violation of Section 78.300 of the NRS. In addition, our amended and restated articles of incorporation, as amended,
provide that we will indemnify our directors and officers to the fullest extent permitted by law.
We are a Nevada corporation and generally governed by the Nevada Private Corporations Code, Chapter 78 of the Nevada Revised Statutes, or NRS.
Section 78.138 of the NRS provides that, unless the corporation’s articles of incorporation provide otherwise, a director or officer is not individually
liable to the corporation or its stockholders or creditors for damages as a result of any action or omission to act as a director or officer unless the
presumption that the director or officer acted in good faith, on an informed basis and with a view to the interests to the corporation is rebutted and it is
proven that (i) the director’s or officer’s acts or omissions constituted a breach of his or her fiduciary duties, and (ii) such breach involved intentional
misconduct, fraud, or a knowing violation of the law.
Section 78.7502 of the NRS permits a company to indemnify its directors and officers against expenses, judgments, fines, and amounts paid in
settlement actually and reasonably incurred in connection with a threatened, pending, or completed action, suit, or proceeding, if the officer or director
(i) is not liable pursuant to Section 78.138 of the NRS, or (ii) acted in good faith and in a manner the officer or director reasonably believed
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to be in or not opposed to the best interests of the corporation and, if a criminal action or proceeding, had no reasonable cause to believe the conduct of
the officer or director was unlawful. A discretionary indemnification pursuant to Section 78.7502 may be made as authorized in the specific case upon a
determination by the stockholders, the disinterested board members, or, under certain circumstances, by independent legal counsel. Indemnification
under Section 78.7502 of the NRS may not be made the corporation if the officer or director has been adjudged by a court of competent jurisdiction,
after exhaustion of any appeals, to be liable to the corporation or for amounts paid in settlement to the corporation, unless and only to the extent that the
court determines that in view of all the circumstances, the person is fairly and reasonably entitled to indemnity for such expenses.
Section 78.751 of the NRS requires a corporation to indemnify its officers and directors to the extent that they have been successful on the merits or
otherwise in defense of any action, suit or proceeding (whether civil, criminal, administrative or investigative) or any claim, issue or matter therein, but
also provides that discretionary indemnification may not be made under Section 78.7502 of a director or officer finally adjudged by a court of competent
jurisdiction, after exhaustion of any appeals, to be liable for intentional misconduct, fraud or a knowing violation of law, and such misconduct, fraud or
violation was material to the cause of action.
Section 78.751 of the NRS permits a Nevada corporation to indemnify its officers and directors against expenses incurred in defending a civil or
criminal action, suit, or proceeding as they are incurred and in advance of final disposition thereof. Section 78.751 of the NRS provides that, unless
restricted by the articles of incorporation, the bylaws or an agreement made by the corporation, the corporation may (or shall, if required by the articles
of incorporation, bylaws or an agreement) pay expenses as incurred and in advance of final disposition of the action, suit or proceeding, upon receipt of
an undertaking by or on behalf of the officer or director to repay the amount if it is ultimately determined by a court of competent jurisdiction that such
officer or director is not entitled to be indemnified by the corporation. Section 78.751 of the NRS further permits the corporation to grant its directors
and officers additional rights of indemnification under its articles of incorporation, bylaws, or other agreement. We have entered into indemnification
agreements with our directors and executive officers.
Section 78.752 of the NRS provides that a Nevada corporation may purchase and maintain insurance or make other financial arrangements on behalf of
any person who is or was a director, officer, employee, or agent of the corporation, or is or was serving at the request of the corporation as a director,
officer, employee, or agent of another company, partnership, joint venture, trust, or other enterprise, for any liability asserted against him and liability
and expenses incurred by him in his capacity as a director, officer, employee, or agent, or arising out of his status as such, whether or not the corporation
has the authority to indemnify him against such liability and expenses. We have obtained primary and excess insurance policies insuring our directors
and officers and our subsidiaries against certain liabilities they may incur in their capacity as directors and officers. Under such policies, the insurer, on
our behalf, may also pay amounts for which we have granted indemnification to the directors or officers.
The foregoing discussion of indemnification merely summarizes certain aspects of indemnification provisions and is limited by reference to the above
discussed sections of the Nevada Private Corporations Code.
Our amended and restated articles of incorporation, as amended, provide that we shall, to the fullest extent permitted by the provisions of the Nevada
Private Corporations Code, indemnify any and all persons whom we have the power to indemnify from and against any and all expenses, liabilities and
other matters referred to in or covered by such provisions. We have entered into indemnification agreements with each of our directors and certain
officers, in addition to the indemnification provided for in our amended and restated articles of incorporation, as amended. Insofar as indemnification by
our company for liabilities arising under the Securities Act may be permitted to officers and directors of our company pursuant to the foregoing
provisions or otherwise, we are aware that in the opinion of the SEC, such indemnification is against public policy as expressed in the Securities Act and
is, therefore, unenforceable.
39

Table of Contents

Indemnification for Securities Act Liabilities
Insofar as indemnification for liabilities arising under the Securities Act, may be permitted for directors, officers, or controlling persons pursuant to the
provisions described in the preceding paragraph, we have been informed that in the opinion of the SEC such indemnification is against public policy as
expressed in the Securities Act and is therefore unenforceable.
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LEGAL OWNERSHIP OF SECURITIES
We can issue securities in registered form or in the form of one or more global securities. We refer to those persons who have securities registered in
their own names on the books that we or any applicable trustee, depositary or warrant agent maintain for this purpose as the “holders” of those
securities. These persons are the legal holders of the securities. We refer to those persons who, indirectly through others, own beneficial interests in
securities that are not registered in their own names, as “indirect holders” of those securities. As we discuss below, indirect holders are not legal holders,
and investors in securities issued in book-entry form or in street name will be indirect holders.
See also the section entitled “Description of Debt Securities — Form, Transfer, and Exchange” above for additional discussion of book entry and
certificated form of ownership as such forms of ownership impact the rights and obligations of purchasers of debt securities to be issued under this
prospectus.
Book-Entry Holders
We may issue securities in book-entry form only, as we will specify in the applicable prospectus supplement. This means securities may be represented
by one or more global securities registered in the name of a financial institution that holds them as depositary on behalf of other financial institutions
that participate in the depositary’s book-entry system. These participating institutions, which are referred to as participants, in turn, hold beneficial
interests in the securities on behalf of themselves or their customers. Upon the issuance of a global security, the depositary will credit, on its book-entry
registration and transfer system, the participants’ accounts with the respective principal amounts of the book-entry securities represented by the global
security beneficially owned by such participants. The accounts to be credited will be designated by any dealers, underwriters, or agents participating in
the distribution of the book-entry securities. Ownership of book-entry securities will be shown on, and the transfer of the ownership interests will be
effected only through, records maintained by the depositary for the related global security (with respect to interests of participants) and on the records of
participants (with respect to interests of persons holding through participants). The laws of some states may require that certain purchasers of securities
take physical delivery of such securities in definitive form. These laws may impair the ability to own, transfer, or pledge beneficial interests in bookentry securities.
Only the person in whose name a security is registered is recognized as the holder of that security. Securities issued in global form will be registered in
the name of the depositary or its participants. Consequently, for securities issued in global form, we will recognize only the depositary as the holder of
the securities, and we will make all payments on the securities to the depositary. The depositary passes along the payments it receives to its participants,
which in turn pass the payments along to their customers who are the beneficial owners. The depositary and its participants do so under agreements they
have made with one another or with their customers; they are not obligated to do so under the terms of the securities.
As a result, investors in a book-entry security will not own securities directly. Instead, they will own beneficial interests in a global security, through a
bank, broker, or other financial institution that participates in the depositary’s book-entry system or holds an interest through a participant. As long as the
securities are issued in global form, investors will be indirect holders, and not holders, of the securities.
Street Name Holders
We may terminate a global security or issue securities in non-global form. In these cases, investors may choose to hold their securities in their own
names or in “street name.” Securities held by an investor in street name would be registered in the name of a bank, broker, or other financial institution
that the investor chooses, and the investor would hold only a beneficial interest in those securities through an account he, she, or it maintains at that
institution.
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For securities held in street name, we will recognize only the intermediary banks, brokers, and other financial institutions in whose names the securities
are registered as the holders of those securities, and we will make all payments on those securities to them. These institutions pass along the payments
they receive to their customers who are the beneficial owners, but only because they agree to do so in their customer agreements or because they are
legally required to do so. Investors who hold securities in street name will be indirect holders, not holders, of those securities.
Legal Holders
Our obligations, as well as the obligations of any applicable trustee and of any third parties employed by us or a trustee, run only to the legal holders of
the securities. We do not have obligations to investors who hold beneficial interests in global securities, in street name, or by any other indirect means.
This will be the case whether an investor chooses to be an indirect holder of a security or has no choice because we are issuing the securities only in
global form.
For example, once we make a payment or give a notice to the holder, we have no further responsibility for the payment or notice even if that holder is
required, under agreements with depositary participants or customers or by law, to pass it along to the indirect holders but does not do so. Whether and
how the holders contact the indirect holders is up to the holders.
Special Considerations for Indirect Holders
If you hold securities through a bank, broker, or other financial institution, either in book-entry form or in street name, you should check with your own
institution to determine the following:
•

how it handles securities payments and notices;

•

whether it imposes fees or charges;

•

how it would handle a request for the holders’ consent, if ever required;

•

whether and how you can instruct it to send you securities registered in your own name so you can be a holder, if that is permitted in the
future;

•

how it would exercise rights under the securities if there were a default or other event triggering the need for holders to act to protect their
interests; and

•

if the securities are in book-entry form, how the depositary’s rules and procedures will affect these matters.

Global Securities
A global security is a security that represents one or any other number of individual securities held by a depositary. Generally, all securities represented
by the same global securities will have the same terms. Each security issued in book-entry form will be represented by a global security that we deposit
with and register in the name of a financial institution or its nominee that we select. The financial institution that we select for this purpose is called the
depositary. Unless we specify otherwise in the applicable prospectus supplement, The Depository Trust Company, New York, New York, known as
DTC, will be the depositary for all securities issued in book-entry form.
A global security may not be transferred to or registered in the name of anyone other than the depositary, its nominee, or a successor depositary, unless
special termination situations arise. We describe those situations below under “Special Situations When a Global Security Will Be Terminated.” As a
result of these arrangements, the depositary, or its nominee, will be the sole registered owner and holder of all securities represented by a global security,
and investors will be permitted to own only beneficial interests in a global security. Beneficial
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interests must be held by means of an account with a broker, bank, or other financial institution that in turn has an account with the depositary or with
another institution that does. Thus, an investor whose security is represented by a global security will not be a holder of the security, but only an indirect
holder of a beneficial interest in the global security.
If the prospectus supplement for a particular security indicates that the security will be issued in global form only, then the security will be represented
by a global security at all times unless and until the global security is terminated. If termination occurs, we may issue the securities through another
book-entry clearing system or decide that the securities may no longer be held through any book-entry clearing system.
We may at any time and in our sole discretion determine not to have any of the book-entry securities of any series represented by one or more global
securities and, in that event, we will issue certificated securities in exchange for the global securities of that series.
Special Considerations for Global Securities
The rights of an indirect holder relating to a global security will be governed by the account rules of the investor’s financial institution and of the
depositary, as well as general laws relating to securities transfers. We do not recognize an indirect holder as a holder of securities and instead deal only
with the depositary that holds the global security.
If securities are issued only in the form of a global security, an investor should be aware of the following:
•

an investor cannot cause the securities to be registered in his, her, or its name, and cannot obtain non-global certificates for his, her, or its
interest in the securities, except in the special situations we describe below;

•

an investor will be an indirect holder and must look to his, her, or its own bank or broker for payments on the securities and protection of
his, her, or its legal rights relating to the securities, as we describe above;

•

an investor may not be able to sell interests in the securities to some insurance companies and to other institutions that are required by law
to own their securities in non-book-entry form;

•

an investor may not be able to pledge his, her, or its interest in a global security in circumstances where certificates representing the
securities must be delivered to the lender or other beneficiary of the pledge in order for the pledge to be effective;

•

the depositary’s policies, which may change from time to time, will govern payments, transfers, exchanges, and other matters relating to an
investor’s interest in a global security;

•

we and any applicable trustee have no responsibility for any aspect of the depositary’s actions or for its records of ownership interests in a
global security, nor do we or any applicable trustee supervise the depositary in any way;

•

the depositary may, and we understand that DTC will, require that those who purchase and sell interests in a global security within its
book-entry system use immediately available funds, and your broker or bank may require you to do so as well; and

•

financial institutions that participate in the depositary’s book-entry system, and through which an investor holds its interest in a global
security, may also have their own policies affecting payments, notices, and other matters relating to the securities.

There may be more than one financial intermediary in the chain of ownership for an investor. We do not monitor and are not responsible for the actions
of any of those intermediaries.
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Special Situations When a Global Security Will Be Terminated
In a few special situations described below, the global security will terminate and interests in it will be exchanged for physical certificates representing
those interests. After that exchange, the choice of whether to hold securities directly or in street name will be up to the investor. Investors must consult
their own banks or brokers to find out how to have their interests in securities transferred to their own name, so that they will be direct holders. We have
described the rights of holders and street name investors above.
Unless we provide otherwise in the applicable prospectus supplement, the global security will terminate when the following special situations occur:
•

if the depositary notifies us that it is unwilling, unable, or no longer qualified under the Exchange Act to continue as depositary for that
global security and we do not appoint another institution to act as depositary within 90 days;

•

if we notify any applicable trustee that we wish to terminate that global security; or

•

if an event of default has occurred with regard to securities represented by that global security and has not been cured or waived.

The prospectus supplement may also list additional situations for terminating a global security that would apply only to the particular types and series of
securities covered by the applicable prospectus supplement. When a global security terminates, the depositary, and not we or any applicable trustee, is
responsible for deciding the names of the institutions that will be the initial direct holders.
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PLAN OF DISTRIBUTION
We may sell the securities described in this prospectus from time to time in one or more of the following ways:
•

to or through underwriters or dealers;

•

directly to one or more purchasers;

•

through agents; or

•

through a combination of any of those methods of sale.

The prospectus supplement with respect to the offered securities will describe the terms of the offering, including the following:
•

the name or names of any underwriters or agents;

•

any public offering price;

•

the proceeds from such sale;

•

any underwriting discounts or agency fees and other items constituting underwriters’ or agents’ compensation;

•

any over-allotment options under which underwriters may purchase additional securities from us;

•

any discounts or concessions allowed or reallowed or paid to dealers; and

•

any securities exchanges on which the securities may be listed.

We may distribute the securities from time to time in one or more of the following ways:
•

at a fixed public offering price or prices, which may be changed;

•

at prices relating to prevailing market prices at the time of sale;

•

at varying prices determined at the time of sale; or

•

at negotiated prices.

Unless otherwise indicated in the applicable prospectus supplement, if we use underwriters for a sale of securities, the underwriters will acquire the
securities for their own account. The underwriters may resell the securities in one or more transactions, including negotiated transactions, at a fixed
public offering price, or at varying prices determined at the time of sale. The obligations of the underwriters to purchase the securities will be subject to
the conditions set forth in the applicable underwriting agreement. Unless otherwise indicated in a prospectus supplement, the underwriters will be
obligated to purchase all the securities of the series offered if they purchase any of the securities of that series. We may change from time to time any
initial public offering price and any discounts or concessions the underwriters allow or reallow or pay to dealers. We may use underwriters with whom
we or they have a material relationship. We will describe in the prospectus supplement naming the underwriter the nature of any such relationship. We
may designate agents who agree to use their reasonable efforts to solicit purchases for the period of their appointment or to sell securities on a
continuing basis. We may also sell securities directly to one or more purchasers without using underwriters or agents.
Underwriters, dealers, or agents may receive compensation in the form of discounts, concessions, or commissions from us or from purchasers of the
securities as their agents in connection with the sale of the securities. These underwriters, dealers, or agents may be considered to be underwriters under
the Securities Act. As a result, discounts, commissions, or profits on resale received by underwriters, dealers, or agents may be treated as underwriting
discounts and commissions. Each prospectus supplement will identify any underwriter, dealer, or agent and describe any compensation received by them
from us. Any initial public offering price and any discounts or concessions allowed or reallowed or paid to dealers may be changed from time to time.
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Unless otherwise specified in the applicable prospectus supplement, each class or series of securities will be a new issue with no established trading
market, other than our common stock, which is listed on the Nasdaq Global Select Market. We may elect to apply for listing of our common stock on
another securities exchange or to list any other class or series of securities on any exchange, but we are not obligated to do so. It is possible that one or
more underwriters may make a market in a class or series of securities, but the underwriters will not be obligated to do so and may discontinue any
market making at any time without notice. We cannot give any assurance as to the liquidity of the trading market for any of the securities.
In connection with any offering, the underwriters may engage in stabilizing transactions, over-allotment transactions, syndicate covering transactions,
and penalty bids in accordance with Regulation M under the Exchange Act.
•

Stabilizing transactions permit bids to purchase the underlying security so long as the stabilizing bids do not exceed a specified maximum.

•

Over-allotment involves sales by the underwriters of shares of our common stock in excess of the number of shares the underwriters are
obligated to purchase, which creates a syndicate short position. The short position may be either a covered short position or a naked short
position. In a covered short position, the number of shares of our common stock over-allotted by the underwriters is not greater than the
number of shares that they may purchase in the over-allotment option. In a naked short position, the number of shares of our common
stock involved is greater than the number of shares in the over-allotment option. The underwriters may close out any covered short position
by either exercising their over-allotment option or purchasing shares of our common stock in the open market.

•

Syndicate covering transactions involve purchases of our common stock in the open market after the distribution has been completed in
order to cover syndicate short positions. In determining the source of shares to close out the short position, the underwriters will consider,
among other things, the price of shares of our common stock available for purchase in the open market as compared to the price at which
they may purchase shares through the over-allotment option so that if there is a naked short position, the position can only be closed out by
buying shares in the open market. A naked short position is more likely to be created if the underwriters are concerned that there could be
downward pressure on the price of the shares of our common stock in the open market after the pricing of any offering that could adversely
affect investors who purchase in that offering.

•

Penalty bids permit the representatives of the underwriters to reclaim a selling concession from a syndicate member when the common
stock originally sold by the syndicate member is purchased in a stabilizing or syndicate covering transaction to cover syndicate short
positions.

These stabilizing transactions, over-allotments, syndicate covering transactions, and penalty bids may have the effect of raising or maintaining the
market price of our common stock or preventing or retarding a decline in the market price of our common stock. As a result, the price of our common
stock may be higher than the price that might otherwise exist in the open market. These transactions may be effected on the Nasdaq Global Select
Market or otherwise and, if commenced, may be discontinued at any time.
We may engage in at the market offerings into an existing trading market in accordance with Rule 415(a)(4) under the Securities Act. In addition, we
may enter into derivative transactions with third parties, or sell securities not covered by this prospectus to third parties in privately negotiated
transactions. If the applicable prospectus supplement so indicates, in connection with those derivatives, the third parties may sell securities covered by
this prospectus and the applicable prospectus supplement, including in short sale transactions. If so, the third party may use securities pledged by us or
borrowed from us or others to settle those sales or to close out any related open borrowings of stock, and may use securities received from us in
settlement of those derivatives to close out any related open borrowings of stock. The third party in such sale transactions will be an underwriter and, if
not identified in this prospectus, will be named in the applicable prospectus supplement. In addition, we may otherwise loan or pledge securities to a
financial institution or other third party that in turn may sell the
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securities short using this prospectus and an applicable prospectus supplement. Such financial institution or other third party may transfer its economic
short position to investors in our securities or in connection with a concurrent offering of other securities.
The specific terms of any lock-up provisions in respect of any given offering will be described in the applicable prospectus supplement.
Underwriters, dealers, and agents may be entitled under agreements entered into with us to indemnification against certain civil liabilities, including
liabilities under the Securities Act, or to contribution with respect to payments they may be required to make in respect of these liabilities thereof.
Underwriters, dealers, and agents and their affiliates may be customers of, may engage in transactions with, or perform services for us in the ordinary
course of business for which they receive compensation.
LEGAL MATTERS
The validity of the shares of common stock and preferred stock offered under this prospectus and certain other legal matters will be passed upon for us
by Greenberg Traurig, LLP, Las Vegas, Nevada. The validity of the debt securities, depositary shares, warrants, purchase contracts and units offered
under this prospectus and certain other legal matters will be passed upon for us by will be passed upon for us by DLA Piper LLP (US), Miami, Florida.
EXPERTS
The audited financial statements incorporated by reference in this prospectus and elsewhere in the registration statement have been so incorporated by
reference in reliance upon the report of Grant Thornton LLP, independent registered public accountants, upon the authority of said firm as experts in
accounting and auditing.
WHERE YOU CAN FIND MORE INFORMATION
We file annual, quarterly and current reports, proxy statements and other information with the SEC. Through our website at www.therapeuticsmd.com,
you may access, free of charge, our filings, as soon as reasonably practical after we electronically file them with or furnish them to the SEC. The
information contained in our website is not incorporated by reference in, and should not be considered a part of, this prospectus or any accompanying
prospectus supplement. Our SEC filings are also available to the public at the SEC’s website at www.sec.gov.
This prospectus is part of a registration statement on Form S-3 that we filed with the SEC to register the securities to be offered hereby. This prospectus
does not contain all of the information included in the registration statement, including certain exhibits and schedules. You may obtain the registration
statement and exhibits to the registration statement from the SEC at the address listed above or from the SEC’s website listed above.
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INCORPORATION OF CERTAIN INFORMATION BY REFERENCE
The SEC allows us to incorporate by reference the information we file with the SEC, which means that we can disclose important information to you by
referring you to those documents. The information that we incorporate by reference is considered to be part of this prospectus. Information that we file
with the SEC in the future and incorporate by reference in this prospectus automatically updates and supersedes previously filed information as
applicable.
We incorporate by reference into this prospectus the following documents filed by us with the SEC, other than any portion of any such documents that is
not deemed “filed” under the Exchange Act in accordance with the Exchange Act and applicable SEC rules:
•

our Annual Report on Form 10-K for the fiscal year ended December 31, 2021, filed with the SEC on March 23, 2022;

•

The information specifically incorporated by reference into our Annual Report on Form 10-K for the fiscal year ended December 31, 2020
from our Definitive Proxy Statement on Schedule 14A, filed with the SEC on April 14, 2021 and

•

the description of our common stock included under the heading “Description of Common Stock” in the prospectus forming a part of the
Registration Statement on Form S-3 (File No. 333-207837), as filed with the SEC on November 5, 2015, which description has been
incorporated by reference in Item 1 of the Registrant’s Form 8-A (File No. 001-00100), as filed with the SEC on October 6, 2017,
including any amendment or report filed with the SEC for the purpose of updating such description.

In addition, all documents subsequently filed by us pursuant to Sections 13(a), 13(c), 14 or 15(d) of the Exchange Act (not including any information
furnished under Item 2.02, 7.01 or 9.01 of Form 8-K and any other information that is identified as “furnished” rather than filed, which information is
not incorporated by reference herein), including those filings made after the date of the initial filing of the registration statement of which this prospectus
forms a part, prior to the termination of the offering, will be deemed to be incorporated herein by reference and to be a part of this prospectus from the
date of filing of such documents. Any statement contained in a document incorporated herein by reference will be deemed to be modified or superseded
for purposes of this prospectus to the extent that a statement contained herein, or in a subsequently filed document incorporated herein by reference,
modifies or supersedes the statement. Any statement modified or superseded will not be deemed, except as modified or superseded, to constitute a part
of this prospectus.
We will provide without charge to each person, including any beneficial owner, to whom a prospectus is delivered, upon written or oral request of that
person, a copy of any and all of the information that has been incorporated by reference in this prospectus but not delivered with this prospectus
(excluding exhibits unless specifically incorporated by reference into those documents). Please direct requests to us at the following address:
TherapeuticsMD, Inc.
Attention: Corporate Secretary
951 Yamato Road, Suite 220
Boca Raton, Florida 33431
(561) 961-1900
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Subject to completion, dated March 23, 2022
The information in this prospectus is not complete and may be changed. We may not sell these securities until the registration statement filed
with the Securities and Exchange Commission is effective. This prospectus is not an offer to sell nor does it seek an offer to buy these securities
in any jurisdiction where the offer or sale is not permitted.
PROSPECTUS

Up to $59,377,660
Common Stock
We have entered into a Controlled Equity OfferingSM Sales Agreement, or sales agreement, dated March 3, 2021, with Cantor Fitzgerald & Co., or
Cantor Fitzgerald, relating to shares of our common stock, par value $0.001 per share, offered by this prospectus. In accordance with the terms of the
sales agreement, we may offer and sell shares of our common stock having an aggregate offering price of up to $59,377,660 from time to time through
or to Cantor Fitzgerald, acting as sales agent. We originally filed a prospectus, dated March 3, 2021, or the prior prospectus, for the offer and sale of up
to $100,000,000 of shares of our common stock pursuant to the sales agreement under the registration statement of which this prospectus forms a part.
The prior prospectus provided for sales of shares of our common stock having an aggregate offering price of up to $100,000,000. As of the date of this
prospectus, we have issued and sold an aggregate of 33,705,315 shares of common stock pursuant to the sales agreement and the prior prospectus, for
which we have received gross proceeds of approximately $40.8 million. We will not make any further offers or sales of our common stock pursuant to
the prior prospectus.
Our common stock is listed on the Nasdaq Global Select Market of The Nasdaq Stock Market LLC under the symbol “TXMD.” On March 22, 2022, the
last reported sale price of our common stock on the Nasdaq Global Select Market was $0.40.
Sales of our common stock, if any, under this prospectus may be made in sales deemed to be “at the market offering” as defined in Rule 415(a)(4)
promulgated under the Securities Act of 1933, as amended, or the Securities Act. Subject to the terms of the sales agreement, Cantor Fitzgerald is not
required to sell any specific number or dollar amounts of securities but will act as sales agent and use commercially reasonable efforts to sell on our
behalf all of the shares of common stock requested to be sold by us, consistent with its normal trading and sales practices, on mutually agreed terms
between Cantor Fitzgerald and us. There is no arrangement for funds to be received in any escrow, trust, or similar arrangement.
Cantor Fitzgerald will be entitled to compensation at a fixed commission rate of 3.0% of the aggregate gross sales price per share sold. In connection
with the sale of our common stock on our behalf, Cantor Fitzgerald will be deemed to be an “underwriter” within the meaning of the Securities Act and
the compensation of Cantor Fitzgerald will be deemed to be underwriting commissions or discounts. See “Plan of Distribution” beginning on page 19
for additional information regarding the compensation to be paid to Cantor Fitzgerald.

Investing in our common stock involves a high degree of risk. See “Risk Factors” on page 4 of this prospectus and in the
documents we incorporate by reference in this prospectus to read about factors you should consider before buying
shares of our common stock.
We may amend or supplement this prospectus from time to time by filing amendments or supplements as required. We urge you to read the
entire prospectus, any amendments or supplements, any free writing prospectuses, and any documents incorporated by reference carefully
before you make your investment decision.
Neither the Securities and Exchange Commission nor any state securities commission has approved or disapproved of these securities or passed
upon the accuracy or adequacy of this prospectus. Any representation to the contrary is a criminal offense.

The date of this prospectus is

, 2022.
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ABOUT THIS PROSPECTUS
Unless the context otherwise requires, all references in this prospectus to “TherapeuticsMD,” “TXMD,” “Company,” “our company,” “we,” “us,” or
“our” refer to TherapeuticsMD, Inc., a Nevada corporation, and its subsidiaries, VitaMedMD, LLC, a Delaware limited liability company,
BocagreenMD, Inc., a Nevada corporation, and vitaCare Prescription Services, Inc., a Florida corporation (“vitaCare”).
This prospectus forms part of a registration statement on Form S-3 that we filed with the Securities and Exchange Commission, or SEC, using a “shelf”
registration process. To the extent that any statement we make in this prospectus is inconsistent with statements made in any documents incorporated by
reference herein, the statements made in this prospectus will be deemed to modify or supersede those made in such documents incorporated by reference
herein.
This prospectus relates to the offering of shares of our common stock. Before buying any shares of our common stock offered hereby, we urge you to
carefully read this prospectus, together with the information incorporated herein by reference as described under the headings “Where you can find more
information” and “Incorporation of certain information by reference.” These documents contain important information that you should consider when
making your investment decision.
You should rely only on the information contained in or incorporated by reference into this prospectus and any free writing prospectus authorized by us.
To the extent the information contained in this prospectus differs or varies from the information contained in any document filed prior to the date of this
prospectus and incorporated by reference, the information in this prospectus will control. You should read this prospectus, the documents incorporated
by reference into this prospectus, and any free writing prospectus that we have authorized for use in connection with this offering, in their entirety before
making an investment decision.
The industry and market data and other statistical information contained in the documents we incorporate by reference are based on management’s own
estimates, independent publications, government publications, reports by market research firms or other published independent sources and, in each
case, are believed by management to be reasonable estimates. Although we believe these sources are reliable, we have not independently verified the
information.
TherapeuticsMD®, vitaMedMD®, BocaGreenMD®, IMVEXXY®, BIJUVA® and ANNOVERA® are registered trademarks of our company. Solely
for convenience, trademarks, trade names and service marks referred to in this prospectus may appear without the ®, ™ or SM symbols, but such
references are not intended to indicate, in any way, that we will not assert, to the fullest extent under applicable law, our rights or the right of the
applicable licensor to these trademarks, trade names and service marks. We do not intend our use or display of other parties’ trademarks, trade names or
service marks to imply, and such use or display should not be construed to imply, a relationship with, or endorsement or sponsorship of us by, these
other parties.
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PROSPECTUS SUMMARY
The following summary of our business highlights some of the information contained elsewhere in or incorporated by reference into this
prospectus. Because this is only a summary, however, it does not contain all of the information that may be important to you. You should carefully
read this prospectus, including the documents incorporated by reference herein and therein, which are described under “Incorporation of Certain
Information by Reference” in this prospectus. You should also carefully consider the matters discussed in the section in this prospectus entitled
“Risk Factors”, in our Annual Report on Form 10-K for the year ended December 31, 2021, and in other documents incorporated herein by
reference.
Our Company
We are a women’s healthcare company with a mission of creating and commercializing innovative products to support the lifespan of women from
pregnancy prevention through menopause. At TherapeuticsMD, we combine entrepreneurial spirit, clinical expertise, and business leadership to
develop and commercialize health solutions that enable new standards of care for women. Our solutions range from a patient-controlled, longlasting contraceptive to advanced U.S. Food and Drug Administration (“FDA”) approved bio-identical hormone therapy pharmaceutical products
for the treatment of vasomotor symptoms and dyspareunia. We also have a portfolio of branded and generic prescription prenatal vitamins under
the vitaMedMD and BocaGreenMD brands that furthers our women’s healthcare focus. Our portfolio of products focused on women’s health
allows us to efficiently leverage our sales and marketing plan to grow our recently approved products. Beginning in 2018, the FDA approval of our
pharmaceutical products transitioned our company from predominately focused on conducting research and development to one focused on
commercializing our pharmaceutical products. In July 2018, we launched our FDA-approved product, IMVEXXY (estradiol vaginal inserts) for the
treatment of moderate-to-severe dyspareunia (vaginal pain associated with sexual activity), a symptom of vulvar and vaginal atrophy, or VVA, due
to menopause, which was approved by the FDA in May 2018. In April 2019, we launched our FDA-approved product BIJUVA (estradiol and
progesterone) capsules, our hormone therapy combination of bio-identical 17ß-estradiol and bio-identical progesterone in a single, oral softgel
capsule, for the treatment of moderate-to severe vasomotor symptoms, or VMS, due to menopause in women with a uterus, which was approved by
the FDA in October 2018. In October 2019, we began a test and learn market introduction for our FDA-approved product ANNOVERA
(segesterone acetate and ethinyl estradiol vaginal system), the first and only annual patient-controlled, procedure-free, reversible prescription
contraceptive option for women, which was approved by the FDA in August 2018 and which we have licensed for commercialization in the U.S.
with the Population Council, Inc. (the “Population Council”) pursuant to an exclusive license agreement with the Population Council. We paused
the full commercial launch of ANNOVERA in March 2020 due to the impact of the COVID-19 pandemic and resumed this initiative in July 2020.
In addition, in July 2018, we entered into a license and supply agreement with Knight Therapeutics Inc. (“Knight”) pursuant to which we granted
Knight an exclusive license to commercialize IMVEXXY and BIJUVA in Canada and Israel. In June 2019, we entered into an exclusive license
and supply agreement with Theramex HQ UK Limited (“Theramex”) to commercialize BIJUVA and IMVEXXY outside of the U.S., excluding
Canada and Israel. In 2021, Theramex secured regulatory approval for BIJUVA in certain European countries and began commercialization efforts
in those countries.
We are a Nevada corporation. We maintain our principal executive offices at 951 Yamato Road, Suite 220, Boca Raton, Florida 33431. Our
telephone number is (561) 961-1900. We maintain websites at www.therapeuticsmd.com as well as various product websites. The information
contained on our websites or that can be accessed through our websites does not constitute part of this prospectus.
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THE OFFERING
Common stock offered by us pursuant to this prospectus

Shares of our common stock having an aggregate offering price of up to $59,377,660.

Common stock to be outstanding after this offering(1)

Up to 578,251,439 shares (as more fully described in the notes following this table),
assuming sales of 144,823,561 shares of our common stock in this offering at an offering
price of $0.41 per share, which was the last reported sale price of our common stock on the
Nasdaq Global Select Market on March 18, 2022. The actual number of shares issued will
vary depending on the sales price under this offering.

Plan of Distribution

“At the market offering” that may be made from time to time through or to our sales agent,
Cantor Fitzgerald. See “Plan of Distribution” on page 19 of this prospectus.

Use of Proceeds

We intend to use a portion of the net proceeds from this offering for commercialization of
IMVEXXY, BIJUVA and ANNOVERA. We additionally intend to use a portion of the net
proceeds from this offering for working capital and general corporate purposes. We may also
use a portion of the net proceeds from this offering to discharge certain indebtedness
currently outstanding under our Financing Agreement, dated as of April 24, 2019, as
amended, with our senior lender, or the Financing Agreement. Please see the section entitled
“Use of Proceeds” on page 9 of this prospectus.

Risk Factors

Investing in our common stock involves a high degree of risk. You should carefully read and
consider the information set forth under “Risk Factors” on page 4 of this prospectus and in
the documents incorporated by reference herein and therein to read about factors you should
consider before buying shares of our common stock.

Common stock symbol

Our common stock is listed on the Nasdaq Global Select Market under the symbol “TXMD.”

Outstanding Shares
(1)

The number of shares of common stock to be outstanding immediately after this offering is based on 433,427,878 shares outstanding on March 17,
2022 and excludes the following as of December 31, 2021:
•

outstanding options representing the right to purchase a total of 16,174,918 shares of common stock at a weighted average exercise price of
$4.59 per share;

•

11,812,855 shares of common stock underlying outstanding restricted stock units;

•

up to 9,139,956 shares of common stock underlying outstanding performance stock units;

•

outstanding warrants representing the right to purchase a total of 5,127,116 shares of common stock at a weighted-average exercise price of
$1.52 per share;

•

15,245,373 shares of common stock reserved for future issuance under our share-based payment award plans; and

•

5,063,944 shares of common stock reserved for future issuance under our employee stock purchase plan.
3
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RISK FACTORS
An investment in our common stock involves a high degree of risk. Before deciding whether to invest in our common stock, you should carefully consider
the risks described below and the risks described under “Risk Factors” in our Annual Report on Form 10-K for the year ended December 31, 2021, as
well as the other risks and uncertainties described in the other documents incorporated by reference in this prospectus and the information contained in
our other filings with the SEC, which are incorporated by reference in this prospectus in their entirety, and in any free writing prospectus that we have
authorized for use in connection with this offering. If any of these risks actually occurs, our business, financial condition, results of operations or cash
flow could be seriously harmed. This could cause the trading price of our common stock to decline, resulting in a loss of all or part of your investment.
Additional Risks Related to this Offering and our Common Stock
Sales of a substantial number of shares of our common stock, or the perception that such sales might occur, could adversely affect the trading price
of our common stock.
As of March 17, 2022, we had 433,427,878 shares of our common stock outstanding. Also, we had, as of March 17, 2022, up to 42,254,845 shares of
our common stock issuable upon the exercise of outstanding options, restricted stock units, performance stock units and warrants. Sales of a substantial
number of shares of our common stock in the public market following this offering could cause the market price of our common stock to decline.
Although there can be no assurance that any of the $59,377,660 worth of shares being offered under this prospectus will be sold or the price at which
any such shares might be sold, assuming that an aggregate of 144,823,561 shares of our common stock are sold during the term of the sales agreement
with Cantor Fitzgerald, in each case, for example, at a price of $0.41 per share, the last reported sale price of our common stock on the Nasdaq Global
Select Market on March 18, 2022, upon completion of this offering, based on our shares outstanding as of March 17, 2022, we will have outstanding an
aggregate of 578,251,439 shares of common stock, assuming no exercise or settlement, as the case may be, of our outstanding stock options, restricted
stock units, performance stock units or warrants. Sales of a substantial number of shares of our common stock, or the perception that such sales might
occur, could adversely affect the trading price of our common stock. Further, sales of shares underlying stock options, restricted stock units, performance
stock units and warrants, or the perception in the market that the holders of a large number of shares intend to sell shares, could reduce the market price
of our common stock.
You may experience immediate and substantial dilution in the book value per share of the common stock you purchase and may experience further
dilution in the future as a result of equity offerings and other issuances of our common stock or other securities.
The offering price per share in this offering may exceed the net tangible book value per share of our common stock outstanding prior to this offering.
Assuming that an aggregate of 144,823,561shares of our common stock are sold in this offering at a price of $0.41 per share, the last reported sale price
of our common stock on the Nasdaq Global Select Market on March 18, 2022, for aggregate gross proceeds of $59,377,660, and after deducting
commissions and estimated offering expenses payable by us, you will experience immediate dilution of $0.54 per share, representing the difference
between our as adjusted net tangible book value per share as of December 31, 2021 after giving effect to this offering and the assumed offering price.
The exercise of outstanding stock options and warrants and the settlement of outstanding restricted stock units and performance stock units will result,
and the issuances of additional shares of our common stock subsequent to December 31, 2021 have resulted, in further dilution of your investment. See
the section entitled “Dilution” below for a more detailed illustration of the dilution you would incur if you participate in this offering.
To raise additional capital, we may in the future offer additional shares of our common stock or other securities convertible into or exchangeable for our
common stock at prices that may not be the same as the price per share
4
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in this offering. We cannot assure you that we will be able to sell shares or other securities in any other offering at a price per share that is equal to or
greater than the price per share paid by investors in this offering, and investors purchasing shares or other securities in the future could have rights
superior to existing stockholders.
As of March 17, 2022, there were outstanding options representing the right to purchase a total of 16,174,918 shares of our common stock at a weighted
average exercise price of $4.59 per share, 11,812,855 shares of common stock underlying outstanding restricted stock units, up to 9,139,956 shares of
common stock underlying outstanding performance stock units, outstanding warrants representing the right to purchase a total of 5,127,116 shares of our
common stock at a weighted-average exercise price of $1.52 per share, 15,245,373 shares of our common stock reserved for future issuance under our
share-based payment award plans and 5,063,944 shares of common stock reserved for future issuance under our employee stock purchase plan. You will
incur dilution upon exercise of any outstanding stock options or warrants or upon the issuance of shares of common stock under our stock incentive
programs.
In addition, the sale of shares in this offering and any future sales of a substantial number of shares of our common stock in the public market, or the
perception that such sales may occur, could adversely affect the price of our common stock. We cannot predict the effect, if any, that market sales of
those shares of common stock or the availability of those shares of common stock for sale will have on the market price of our common stock.
We have broad discretion to determine how to use the proceeds raised in this offering, and we may not use the proceeds effectively.
Our management will have broad discretion over the use of proceeds from this offering, and we could spend the proceeds from this offering in ways
with which you may not agree or that do not yield a favorable return. We intend to use a portion of the net proceeds from this offering for
commercialization of IMVEXXY, BIJUVA and ANNOVERA. We additionally intend to use a portion of the net proceeds from this offering for working
capital and general corporate purposes. In addition, we may use a portion of the net proceeds from this offering to discharge certain indebtedness
currently outstanding under our Financing Agreement. If we do not invest or apply the proceeds of this offering in ways that improve our operating
results, we may fail to achieve expected financial results, which could cause our stock price to decline.
It is not possible to predict the aggregate proceeds resulting from sales made under the sales agreement.
Subject to certain limitations in the sales agreement and compliance with applicable law, we have the discretion to deliver a placement notice to Cantor
Fitzgerald at any time throughout the term of the sales agreement. The number of shares that are sold through Cantor Fitzgerald after delivering a
placement notice will fluctuate based on a number of factors, including the market price of our common stock during the sales period, any limits we may
set with Cantor Fitzgerald in any applicable placement notice and the demand for our common stock. Because this offering can be terminated at any
time and the price per share of each share sold pursuant to the sales agreement will fluctuate over time, it is not currently possible to predict the
aggregate proceeds to be raised in connection with sales under the sales agreement.
Sales of common stock offered hereby will be in “at the market offerings,” and investors who buy shares at different times will likely pay different
prices.
Investors who purchase shares in this offering at different times will likely pay different prices, and accordingly may experience different levels of
dilution and different outcomes in their investment results. We will have discretion, subject to market demand, to vary the timing, prices and number of
shares sold in this offering. In addition, subject to the final determination by our board of directors or any restrictions we may place in any applicable
placement notice delivered to Cantor Fitzgerald, there is no minimum or maximum sales price for shares to be sold in this offering. Investors may
experience a decline in the value of the shares they purchase in this offering as a result of sales made at prices lower than the prices they paid.
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We may not have a sufficient number of authorized and unissued shares of common stock to sell the full amount of shares registered hereunder.
Our amended and restated articles of incorporation, as amended, authorizes the issuance of 600,000,000 shares of common stock. As of March 17, 2022,
we had 433,427,878 shares of common stock issued and outstanding, and we have reserved for issuance outstanding options representing the right to
purchase a total of 16,174,918 shares of common stock, outstanding warrants representing the right to purchase a total of 5,127,116 shares of common
stock, 11,812,855 shares of common stock underlying outstanding restricted stock units, up to 9,139,956 shares of common stock underlying
outstanding performance stock units, 15,245,373 shares of common stock reserved for future issuance under our share-based payment award plans, and
5,063,944 shares of common stock reserved for future issuance under our employee stock purchase plan, As a result, after giving effect to the
outstanding shares of common stock and 62,564,162 shares reserved for issuance pursuant to options warrants, restricted stock units, performance stock
units and shares reserved for issuance under our share-based payment award plans and employee stock purchase plan, we only have 104,007,960 shares
of common stock available for issuance in this offering.
Based on an offering price of $0.41 per share, which was the last reported sale price of our common stock on the Nasdaq Global Select Market on
March 18, 2022, the sale of the full $59,377,660 in shares registered hereunder would result in the issuance of 144,823,561 shares of our common stock.
As a result, we may not be able to sell the full amount of shares of common stock registered hereunder if we sell shares of common stock at prices that
are not higher than the current market price of our common stock. In such an event, we may choose to seek stockholder approval to authorize additional
shares of common stock, which could result in further dilution of your investment, and there is no guarantee that any such increase in authorized shares
of common stock will be approved.
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CAUTIONARY STATEMENT ABOUT FORWARD-LOOKING STATEMENTS
This prospectus and the documents and information incorporated by reference herein and therein may contain “forward-looking statements” within the
meaning of Section 27A of the Securities Act of 1933, as amended, or the Securities Act, and Section 21E of the Securities Exchange Act of 1934 (the
“Exchange Act”). Forward-looking statements may include, but are not limited to, statements relating to our objectives, plans and strategies as well as
statements, other than historical facts, that address activities, events or developments that we intend, expect, project, believe or anticipate will or may
occur in the future. These statements are often characterized by terminology such as “may,” “will,” “should,” “expects,” “plans,” “anticipates,” “could,”
“intends,” “target,” “projects,” “contemplates,” “believes,” “estimates,” “predicts,” “potential,” or “continue” or the negative of these terms or other
similar expressions.
Forward-looking statements are based on assumptions and assessments made in light of our experience and perception of historical trends, current
conditions, expected future developments and other factors believed to be appropriate. Forward-looking statements are not guarantees of future
performance and are subject to risks and uncertainties, many of which are outside of our control. You should not place undue reliance on these forwardlooking statements, which reflect our view only as of the date of this prospectus, and we undertake no obligation to update these forward-looking
statements in the future, except as required by applicable law.
A number of important factors could cause actual results to differ materially from those indicated by the forward-looking statements, including, without
limitation, those factors described under the caption “Risk Factors” in our Annual Report on Form 10-K for the fiscal year ended December 31, 2021,
which is incorporated by reference in this prospectus and under similar headings in our subsequently filed quarterly reports on Form 10-Q and annual
reports on Form 10-K, as well as the other risks and uncertainties described herein and in the other documents incorporated by reference in this
prospectus. Some of the key factors that could cause actual results to differ from our expectations include the following:
•

the effects of the COVID-19 pandemic;

•

whether we will be able to comply with the covenants and conditions under the Financing Agreement;

•

the closing of the divestiture of our vitaCare business, the timing thereof and how the proceeds that may be generated by such divestiture
are utilized;

•

our ability to maintain or increase sales of our approved products, including the ability of our marketing contractors to market
ANNOVERA;

•

our ability to develop and commercialize IMVEXXY, ANNOVERA, BIJUVA and our hormone therapy drug candidates and obtain
additional financing necessary therefor;

•

our ability to maintain the listing of our common stock on Nasdaq;

•

our ability to continue as a going concern;

•

our commercialization, marketing, and manufacturing capabilities and strategy for our approved products;

•

the size of markets and the potential market opportunity for which our products are approved and our ability to penetrate such markets;

•

the willingness of healthcare providers to prescribe and patients to use our products;

•

the rate and degree of market acceptance of our products;

•

our ability to obtain additional financing when needed and to service our debt;
7
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•

our competitive position and the success of competing products that are or become available for the indications that we are pursuing;

•

our intellectual property position;

•

whether we will be able to comply with the covenants and conditions under our term loan facility;

•

the effects of management transitions;

•

our ability to successfully implement cost savings initiatives;

•

the potential of adverse side effects or other safety risks that could adversely affect the commercialization of our current or future approved
products or preclude the approval of our future drug candidates;

•

the length, cost and uncertain results of future clinical trials;

•

our reliance on third parties to conduct our clinical trials, research and development and manufacturing;

•

our ability to protect our intellectual property, including with respect to the Paragraph IV notice letters we received regarding IMVEXXY
and BIJUVA;

•

the ability of our licensees to commercialize and distribute our products;

•

the effects of laws, regulations and enforcement;

•

the competitive nature of the industries in which we conduct our business;

•

the availability of reimbursement from government authorities and health insurance companies for our products;

•

the impact of product liability lawsuits;

•

the influence of extensive and costly government regulation;

•

whether the FDA will approve a lower dose of BIJUVA;

•

the volatility of the trading price of our common stock; and

•

the concentration of power in our stock ownership.
8
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USE OF PROCEEDS
The amount of proceeds from this offering will depend upon the number of shares of our common stock sold and the market price at which they are
sold. There can be no assurance that we will be able to sell any shares under or fully utilize the sales agreement with Cantor Fitzgerald as a source of
financing.
We intend to use a portion of the net proceeds from this offering for commercialization of IMVEXXY, BIJUVA and ANNOVERA. We additionally
intend to use a portion of the net proceeds from this offering for working capital and general corporate purposes. In addition, we may use a portion of the
net proceeds from this offering to discharge certain indebtedness currently outstanding under our Financing Agreement.
As of the date of this prospectus, we cannot specify with certainty all of the particular uses of the proceeds from this offering. The amounts and timing
of our actual expenditures will depend on numerous factors, including the progress of commercialization activities, the timing of our revenue and the
amount of cash used by our operations. Accordingly, we will retain broad discretion over the use of such proceeds.
9
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DILUTION
Purchasers of common stock in this offering will experience immediate dilution to the extent of the difference between the purchase price per share of
common stock, and the net tangible book value per share of common stock immediately after this offering.
Our net tangible book value (deficit) as of December 31, 2021 was approximately ($133.9) million, or $(0.31) per share. Net tangible book value per
share is determined by dividing our total tangible assets, less total liabilities, by the number of shares of our common stock outstanding as of
December 31, 2021. Dilution in net tangible book value per share represents the difference between the amount per share paid by purchasers of shares of
common stock in this offering and the net tangible book value per share of our common stock immediately after this offering.
After giving effect to the sale of shares of common stock offered by the prospectus at an assumed purchase price of $0.41 per share (the last reported
sale price of our common stock on the Nasdaq Global Select Market on March 18, 2022), and after deducting the commissions and estimated aggregate
offering expenses payable by us, our net tangible book value (deficit) as of December 31, 2021 would have been approximately $(76.3) million, or
$(0.13) per share of common stock. This represents an immediate increase in net tangible book value of $0.18 per share to our existing stockholders and
an immediate dilution of $0.54 per share of common stock issued to the new investors purchasing securities in this offering.
The following table illustrates this per share dilution:
Assumed purchase price per share of common stock
Net tangible book value (deficit) per share as of December 31, 2021
Increase per share attributable to new investors
As adjusted net tangible book value (deficit) per share after this offering
Dilution per share to new investors

$ 0.41
$(0.31)
$ 0.18
$(0.13)
$ 0.54

The table above assumes for illustrative purposes that an aggregate of 144,823,561 shares of our common stock are sold at a price of $0.41 per share, the
last reported sale price of our common stock on the Nasdaq Global Select Market on March 18, 2022, for aggregate gross proceeds of approximately
$59,377,660. The shares sold in this offering, if any, will be sold from time to time at various prices. An increase of $1.00 per share in the price at which
the shares are sold from the assumed offering price of $0.41 per share shown in the table above, assuming all of our common stock in the aggregate
amount of $59,377,660 is sold at that price, would result in an as adjusted net tangible book value (deficit) per share after this offering of approximately
$(0.16) per share and would increase the dilution in net tangible book value per share to new investors to $1.57 per share, after deducting commissions
and estimated aggregate offering expenses payable by us.
The information discussed above is illustrative only and may differ based on the actual offering price and the actual number of shares offered.
The number of shares of common stock to be outstanding immediately after this offering is based on 429,886,212 shares outstanding on December 31,
2021 and excludes the following:
•

outstanding options representing the right to purchase a total of 17,654,668 shares of common stock at a weighted average exercise price of
$4.52 per share;

•

13,583,079 shares of common stock underlying outstanding restricted stock units;
10
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•

up to 11,687,530 shares of common stock underlying outstanding performance stock units;

•

outstanding warrants representing the right to purchase a total of 5,127,116 shares of common stock at a weighted-average exercise price
of $1.52 per share;

•

13,054,491 shares of common stock reserved for future issuance under share-based payment award plans; and

•

5,063,944 shares of common stock reserved for future issuance under our employee stock purchase plan.

To the extent that outstanding options or warrants are exercised or we issue shares of common stock under our stock incentive plans, investors
purchasing our common stock in this offering will experience further dilution. In addition, we may choose to raise additional capital due to market
conditions or strategic considerations even if we believe we have sufficient funds for our current or future operating plans. To the extent that additional
capital is raised through the sale of equity or convertible debt securities, the issuance of these securities could result in further dilution to our
stockholders.
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DESCRIPTION OF COMMON STOCK
This section describes the general terms of our common stock. A prospectus supplement may provide information that is different from this prospectus.
If the information in the prospectus supplement with respect to our common stock being offered differs from this prospectus, you should rely on the
information in the prospectus supplement. A copy of our amended and restated articles of incorporation, as amended, has been incorporated by reference
from our filings with the SEC as an exhibit to the registration statement of which this prospectus forms a part. Our common stock and the rights of the
holders of our common stock are subject to the applicable provisions of the Nevada Private Corporation Code, which we refer to as “Nevada law,” our
amended and restated articles of incorporation, as amended, our bylaws, as amended, and the rights of the holders of our preferred stock, if any, as well
as some of the terms of our outstanding indebtedness.
Under our amended and restated articles of incorporation, as amended, we have the authority to issue 600,000,000 shares of common stock, par value
$0.001 per share. As of March 17, 2022, there were 433,427,878 shares of our common stock outstanding. As of March 17, 2022, there were 128
stockholders of record of our common stock.
The following description of our common stock, and any description of our common stock in a prospectus supplement, may not be complete and is
subject to, and qualified in its entirety by reference to, Nevada law and the actual terms and provisions contained in our amended and restated articles of
incorporation and our bylaws, each as amended from time to time.
Voting Rights
Each outstanding share of our common stock is entitled to one vote per share of record on all matters submitted to a vote of stockholders and to vote
together as a single class for the election of directors and in respect of other corporate matters. At a meeting of stockholders at which a quorum is
present, for all matters other than the election of directors, an affirmative vote of the majority of shares entitled to vote on a matter and that are
represented either in person or by proxy at a meeting of stockholders decides all questions, unless the matter is one upon which a different vote is
required by express provision of law or our amended and restated articles incorporation or our bylaws, each as may be amended from time to time.
Directors will be elected by a plurality of the votes of the shares present at a meeting. Holders of shares of common stock do not have cumulative voting
rights with respect to the election of directors or any other matter. The Company has adopted a majority voting policy as part of its Corporate
Governance Guidelines. The majority voting policy is applicable solely to uncontested elections, which are those elections in which the number of
nominees for election is less than or equal to the number of directors to be elected. Under the majority voting policy, any nominee for director who
receives more “withheld” votes than “for” votes in an uncontested election must submit a written offer to resign as director. Any such resignation will be
reviewed by the Nominating and Corporate Governance Committee and, within 90 days after the election, the independent members of the Company’s
board of directors will determine whether to accept, reject or take other appropriate action with respect to, the resignation, in furtherance of the best
interests of the Company and its stockholders.
Dividends
Holders of our common stock are entitled to receive dividends or other distributions when, as and if declared by our board of directors. The right of our
board of directors to declare dividends, however, is subject to any rights of the holders of other classes of our capital stock, any indebtedness outstanding
from time to time and the availability of sufficient funds, as determined under Nevada law, to pay dividends. In addition, the Financing Agreement,
dated as of April 24, 2019, as amended, with Sixth Street Specialty Lending, Inc., as administrative agent, various lenders from time to time party
thereto, and certain of our subsidiaries party thereto from time to time as guarantors contains covenants that limit our ability to pay dividends or make
other distributions on our common stock.
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Preemptive Rights
The holders of our common stock do not have preemptive rights to purchase or subscribe for any of our capital stock or other securities.
Redemption
Shares of our common stock are not subject to redemption by operation of a sinking fund or otherwise.
Liquidation Rights
In the event of any liquidation, dissolution, or winding up of our company, subject to the rights, if any, of the holders of other classes of our capital
stock, the holders of shares of our common stock are entitled to receive any of our assets available for distribution to our stockholders ratably in
proportion to the number of shares held by them.
Options, Warrants and Other Stock-Based Rights
From time to time, we have issued and expect to continue to issue options, warrants and other stock-based rights to various lenders, investors,
consultants, employees, officers and directors of our company.
As of March 17, 2022, we had:
•

outstanding options representing the right to purchase a total of 16,174,918 shares of common stock at a weighted average exercise price of
$4.59 per share;

•

11,812,855 shares of common stock underlying outstanding restricted stock units;

•

up to 9,139,956 shares of common stock underlying outstanding performance stock units;

•

outstanding warrants representing the right to purchase a total of 5,127,116 shares of common stock at a weighted-average exercise price
of $1.52 per share;

•

15,245,373 shares of common stock reserved for future issuance under our share-based payment award plans; and

•

5,063,944 shares of common stock reserved for future issuance under our employee stock purchase plan.

Listing
Our common stock is listed on the Nasdaq Global Select Market of the Nasdaq Stock Market LLC under the symbol “TXMD.”
Transfer Agent and Registrar
The transfer agent and registrar for our common stock is Computershare Trust Company, N.A., 350 Indiana Street, Suite 800, Golden, Colorado 80401.
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CERTAIN PROVISIONS OF NEVADA LAW AND
OUR CHARTER AND BYLAWS
The following paragraphs summarize certain provisions of Nevada law and our amended and restated articles of incorporation, as amended, and bylaws.
The summary does not purport to be complete and is subject to and qualified in its entirety by reference to Nevada law and to our amended and restated
articles of incorporation, as amended, and bylaws, as amended, copies of which are on file with the SEC as exhibits to reports previously filed by us. See
“Where You Can Find More Information.”
General
Certain provisions of our amended and restated articles of incorporation, as amended, and bylaws and Nevada law could make our acquisition by a third
party, a change in our incumbent management, or a similar change in control more difficult, including:
•

an acquisition of us by means of a tender or exchange offer;

•

an acquisition of us by means of a proxy contest or otherwise; or

•

the removal of a majority or all of our incumbent officers and directors.

These provisions, which are summarized below, are likely to discourage certain types of coercive takeover practices and inadequate takeover bids. These
provisions are also designed to encourage persons seeking to acquire control of us to first negotiate with our board of directors. We believe that these
provisions help to protect our potential ability to negotiate with the proponent of an unfriendly or unsolicited proposal to acquire or restructure us, and
that this benefit outweighs the potential disadvantages of discouraging such a proposal because our ability to negotiate with the proponent could result in
an improvement of the terms of the proposal. The existence of these provisions which are described below could limit the price that investors might
otherwise pay in the future for our securities.
Articles of Incorporation and Bylaws
Authorized But Unissued Capital Stock. We have shares of common stock and preferred stock available for future issuance without stockholder
approval, subject to any limitations imposed by the listing standards of any securities exchange on which our stock may be listed. We may utilize these
additional shares for a variety of corporate purposes, including for future public offerings to raise additional capital or facilitate corporate acquisitions or
for payment as a dividend on our capital stock. The existence of unissued and unreserved common stock and preferred stock may enable our board of
directors to issue shares to persons friendly to current management or to issue preferred stock with terms that could have the effect of making it more
difficult for a third party to acquire, or could discourage a third party from seeking to acquire, a controlling interest in our company by means of a
merger, tender offer, proxy contest, or otherwise. In addition, if we issue preferred stock, the issuance could adversely affect the voting power of holders
of common stock and the likelihood that such holders will receive dividend payments and payments upon liquidation.
Blank Check Preferred Stock. Our board of directors, without stockholder approval, has the authority under our amended and restated articles of
incorporation, as amended, to issue preferred stock with rights superior to the rights of the holders of common stock. As a result, preferred stock could
be issued quickly and easily, could impair the rights of holders of common stock, and could be issued with terms calculated to delay or prevent a change
in control or make removal of management more difficult.
Election of Directors. Our bylaws provide that a majority of directors then in office may fill any vacancy occurring on our board of directors, even
though less than a quorum may then be in office. These provisions may discourage a third party from voting to remove incumbent directors and
simultaneously gaining control of our board of directors by filling the vacancies created by that removal with its own nominees.
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Removal of Directors. Except in certain cases for directors elected by the holders of any series of preferred stock, a director may be removed only by the
affirmative vote of two-thirds or more of the combined voting power of the then issued and outstanding shares of our capital stock entitled to vote in the
election of directors, voting together as a single class.
Stockholder Meetings. Our bylaws do not permit stockholders to call a special meeting of stockholders. Rather, only our board of directors or such
person or persons authorized by our board of directors will be able to call special meetings of stockholders. This provision may discourage another
person or entity from making a tender offer, even if it acquired a majority of our outstanding voting stock, because the person or entity could only take
action at a duly called stockholders’ meeting.
Anti-takeover Effects of Nevada Law
Business Combinations with Interested Stockholders
The “business combination with interested stockholders” provisions of Sections 78.411 to 78.444, inclusive, of the Nevada Revised Statutes, or NRS,
generally prohibit a Nevada corporation with at least 200 stockholders of record from engaging in various “combination” transactions with any
interested stockholder for a period of two years after the date of the transaction in which the person became an interested stockholder, unless the
combination is approved by our board of directors prior to the date the interested stockholder obtained such status or the combination is approved by our
board of directors and at such time or thereafter is approved at a meeting of the stockholders by the affirmative vote of stockholders representing at least
60% of the outstanding voting power held by disinterested stockholders, and extends beyond the expiration of the two-year period, unless:
•

the combination was approved by our board of directors prior to the person becoming an interested stockholder or the transaction by which
the person first became an interested stockholder was approved by our board of directors before the person became an interested
stockholder or the combination is later approved by a majority of the voting power held by disinterested stockholders; or

•

if the consideration to be paid by the interested stockholder is at least equal to the highest of: (a) the highest price per share paid by the
interested stockholder within the two years immediately preceding the date of the announcement of the combination or in the transaction in
which it became an interested stockholder, whichever is higher; (b) the market value per share of common stock on the date of
announcement of the combination and the date the interested stockholder acquired the shares, whichever is higher; or (c) for holders of
preferred stock, the highest liquidation value of the preferred stock, if it is higher.

Notwithstanding the foregoing, NRS 78.411 to 78.444, inclusive, do not apply to any combination of a resident domestic corporation with an interested
stockholder after the expiration of four years after the person first became an interested stockholder.
A “combination” is generally defined to include mergers or consolidations or any sale, lease exchange, mortgage, pledge, transfer, or other disposition,
in one transaction or a series of transactions, with an “interested stockholder” having: (a) an aggregate market value equal to more than 5% of the
aggregate market value of the assets of the corporation, (b) an aggregate market value equal to more than 5% of the aggregate market value of all
outstanding voting shares of the corporation, (c) more than 10% of the earning power or net income of the corporation, and (d) certain other transactions
with an interested stockholder or an affiliate or associate of an interested stockholder.
In general, an “interested stockholder” is a person who, together with affiliates and associates, owns (or within two years, did own) 10% or more of a
corporation’s voting stock. The statute could prohibit or delay mergers or other takeover or change in control attempts and, accordingly, may discourage
attempts to acquire our company even though such a transaction may offer our stockholders the opportunity to sell their stock at a price above the
prevailing market price.
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Control Share Acquisitions
The “control share” provisions of Sections 78.378 to 78.3793, inclusive, of the NRS apply to “issuing corporations” that are Nevada corporations with at
least 200 stockholders of record, including at least 100 stockholders of record who are Nevada residents, and that conduct business directly or indirectly
in Nevada. The control share statute prohibits an acquirer, under certain circumstances, from voting its shares of a target corporation’s stock after
crossing certain ownership threshold percentages, unless the acquirer obtains approval of the target corporation’s disinterested stockholders. The statute
specifies three thresholds: one-fifth or more but less than one-third, one-third but less than a majority, and a majority or more, of the outstanding voting
power. Generally, once an acquirer crosses one of the above thresholds, those shares in an offer or acquisition and acquired within 90 days thereof
become “control shares” and such control shares are deprived of the right to vote until disinterested stockholders restore the right. These provisions also
provide that if control shares are accorded full voting rights and the acquiring person has acquired a majority or more of all voting power, all other
stockholders who do not vote in favor of authorizing voting rights to the control shares are entitled to demand payment for the fair value of their shares
in accordance with statutory procedures established for dissenters’ rights.
A corporation may elect to not be governed by, or “opt out” of, the control share provisions by making an election in its articles of incorporation or
bylaws, provided that the opt-out election must be in place on the 10th day following the date an acquiring person has acquired a controlling interest,
that is, crossing any of the three thresholds described above. We have not opted out of the control share statutes, and will be subject to these statutes if
we are an “issuing corporation” as defined in such statutes.
The effect of the Nevada control share statutes is that the acquiring person, and those acting in association with the acquiring person, will obtain only
such voting rights in the control shares as are conferred by a resolution of the stockholders at an annual or special meeting. The Nevada control share
law, if applicable, could have the effect of discouraging takeovers of our company.
Limitations of Liability and Indemnification of Officers and Directors
Our amended and restated articles of incorporation, as amended, limit the liability of directors and provides that no director or officer of ours will be
personally liable to us or any of our stockholders for damages for breach of fiduciary duty as a director or officer involving any act or omission of any
act by such director or officer, other than (i) for acts or omissions which involve intentional misconduct, fraud, or a known violation of the law, or
(ii) the payment of dividends in violation of Section 78.300 of the NRS. In addition, our amended and restated articles of incorporation, as amended,
provide that we will indemnify our directors and officers to the fullest extent permitted by law.
We are a Nevada corporation and generally governed by the Nevada Private Corporations Code, Chapter 78 of the Nevada Revised Statutes, or NRS.
Section 78.138 of the NRS provides that, unless the corporation’s articles of incorporation provide otherwise, a director or officer is not individually
liable to the corporation or its stockholders or creditors for damages as a result of any action or omission to act as a director or officer unless the
presumption that the director or officer acted in good faith, on an informed basis and with a view to the interests to the corporation is rebutted and it is
proven that (i) the director’s or officer’s acts or omissions constituted a breach of his or her fiduciary duties, and (ii) such breach involved intentional
misconduct, fraud, or a knowing violation of the law.
Section 78.7502 of the NRS permits a company to indemnify its directors and officers against expenses, judgments, fines, and amounts paid in
settlement actually and reasonably incurred in connection with a threatened, pending, or completed action, suit, or proceeding, if the officer or director
(i) is not liable pursuant to Section 78.138 of the NRS, or (ii) acted in good faith and in a manner the officer or director reasonably believed
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to be in or not opposed to the best interests of the corporation and, if a criminal action or proceeding, had no reasonable cause to believe the conduct of
the officer or director was unlawful. A discretionary indemnification pursuant to Section 78.7502 may be made as authorized in the specific case upon a
determination by the stockholders, the disinterested board members, or, under certain circumstances, by independent legal counsel. Indemnification
under Section 78.7502 of the NRS may not be made the corporation if the officer or director has been adjudged by a court of competent jurisdiction,
after exhaustion of any appeals, to be liable to the corporation or for amounts paid in settlement to the corporation, unless and only to the extent that the
court determines that in view of all the circumstances, the person is fairly and reasonably entitled to indemnity for such expenses.
Section 78.751 of the NRS requires a corporation to indemnify its officers and directors to the extent that they have been successful on the merits or
otherwise in defense of any action, suit or proceeding (whether civil, criminal, administrative or investigative) or any claim, issue or matter therein, but
also provides that discretionary indemnification may not be made under Section 78.7502 of a director or officer finally adjudged by a court of competent
jurisdiction, after exhaustion of any appeals, to be liable for intentional misconduct, fraud or a knowing violation of law, and such misconduct, fraud or
violation was material to the cause of action.
Section 78.751 of the NRS permits a Nevada corporation to indemnify its officers and directors against expenses incurred in defending a civil or
criminal action, suit, or proceeding as they are incurred and in advance of final disposition thereof. Section 78.751 of the NRS provides that, unless
restricted by the articles of incorporation, the bylaws or an agreement made by the corporation, the corporation may (or shall, if required by the articles
of incorporation, bylaws or an agreement) pay expenses as incurred and in advance of final disposition of the action, suit or proceeding, upon receipt of
an undertaking by or on behalf of the officer or director to repay the amount if it is ultimately determined by a court of competent jurisdiction that such
officer or director is not entitled to be indemnified by the corporation. Section 78.751 of the NRS further permits the corporation to grant its directors
and officers additional rights of indemnification under its articles of incorporation, bylaws, or other agreement. We have entered into indemnification
agreements with our directors and executive officers.
Section 78.752 of the NRS provides that a Nevada corporation may purchase and maintain insurance or make other financial arrangements on behalf of
any person who is or was a director, officer, employee, or agent of the corporation, or is or was serving at the request of the corporation as a director,
officer, employee, or agent of another company, partnership, joint venture, trust, or other enterprise, for any liability asserted against him and liability
and expenses incurred by him in his capacity as a director, officer, employee, or agent, or arising out of his status as such, whether or not the corporation
has the authority to indemnify him against such liability and expenses. We have obtained primary and excess insurance policies insuring our directors
and officers and our subsidiaries against certain liabilities they may incur in their capacity as directors and officers. Under such policies, the insurer, on
our behalf, may also pay amounts for which we have granted indemnification to the directors or officers.
The foregoing discussion of indemnification merely summarizes certain aspects of indemnification provisions and is limited by reference to the above
discussed sections of the Nevada Private Corporations Code.
Our amended and restated articles of incorporation, as amended, provide that we shall, to the fullest extent permitted by the provisions of the Nevada
Private Corporations Code, indemnify any and all persons whom we have the power to indemnify from and against any and all expenses, liabilities and
other matters referred to in or covered by such provisions. We have entered into indemnification agreements with each of our directors and certain
officers, in addition to the indemnification provided for in our amended and restated articles of incorporation, as amended. Insofar as indemnification by
our company for liabilities arising under the Securities Act may be permitted to officers and directors of our company pursuant to the foregoing
provisions or otherwise, we are aware that in the opinion of the SEC, such indemnification is against public policy as expressed in the Securities Act and
is, therefore, unenforceable.
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Indemnification for Securities Act Liabilities
Insofar as indemnification for liabilities arising under the Securities Act, may be permitted for directors, officers, or controlling persons pursuant to the
provisions described in the preceding paragraph, we have been informed that in the opinion of the SEC such indemnification is against public policy as
expressed in the Securities Act and is therefore unenforceable.
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PLAN OF DISTRIBUTION
We have entered into a Controlled Equity OfferingSM Sales Agreement, or the Sales Agreement, dated March 3, 2021, with Cantor Fitzgerald & Co., or
Cantor Fitzgerald, under which we may offer and sell shares of our common stock. Pursuant to this prospectus, we may offer and sell shares of our
common stock having an aggregate gross sales price of up to $59,377,660 from time to time through Cantor Fitzgerald acting as agent. The Sales
Agreement has been filed as an exhibit to this Registration Statement. This summary of the material provisions of the Sales Agreement does not purport
to be a complete statement of its terms and conditions.
Upon delivery of a placement notice and subject to the terms and conditions of the Sales Agreement, Cantor Fitzgerald may offer and sell shares of our
common stock by any method permitted by law deemed to be an “at the market offering” as defined in Rule 415(a)(4) promulgated under the Securities
Act, including sales made directly on Nasdaq or any other existing trading market for our common stock. We may instruct Cantor Fitzgerald not to sell
common stock if the sales cannot be effected at or above the price designated by us from time to time. We or Cantor Fitzgerald may suspend or
terminate the offering of our common stock upon notice and subject to other conditions.
We will pay Cantor Fitzgerald commissions, in cash, for its services in acting as agent in the sale of our common stock. Cantor Fitzgerald is entitled to
compensation at a commission rate of 3.0% of the gross proceeds from each sale of our common stock. Because there is no minimum offering amount
required as a condition to this offering, the actual total public offering amount, commissions and proceeds to us, if any, are not determinable at this time.
We have also agreed to reimburse a portion of Cantor Fitzgerald’s expenses, including legal fees, in connection with this offering up in an amount not to
exceed $50,000. A financial advisor will receive a cash fee in connection with this offering. The financial advisor is not acting as a sales agent and will
not sell or offer to sell any securities and will not identify, solicit, or engage directly with potential investors. In addition, the financial advisor will not
underwrite or purchase any of the offered shares or otherwise participate in any such undertaking. We estimate that the total expenses for the offering
under this prospectus, excluding compensation and reimbursements payable to Cantor Fitzgerald under the terms of the Sales Agreement, will be
approximately $0.1 million.
Settlement for sales of shares of common stock will occur on the second business day following the date on which any sales are made, or on some other
date that is agreed upon by us and Cantor Fitzgerald in connection with a particular transaction, in return for payment of the net proceeds to us. Sales of
our common stock as contemplated in this prospectus will be settled through the facilities of The Depository Trust Company or by such other means as
we and Cantor Fitzgerald may agree upon. There is no arrangement for funds to be received in an escrow, trust or similar arrangement.
Cantor Fitzgerald will use its commercially reasonable efforts, consistent with its sales and trading practices and applicable law and regulations, to
solicit offers to purchase the shares of common stock under the terms and subject to the conditions set forth in the Sales Agreement. In connection with
the sale of the shares of common stock on our behalf, Cantor Fitzgerald will be deemed to be an “underwriter” within the meaning of the Securities Act
and the compensation of Cantor Fitzgerald will be deemed to be underwriting commissions or discounts. We have agreed to provide indemnification and
contribution to Cantor Fitzgerald (and its partners, members, directors, officers, employees and agents) against certain civil liabilities, including
liabilities under the Securities Act.
The offering of shares of our common stock pursuant to the Sales Agreement will terminate upon the termination of the Sales Agreement as permitted
therein. We and Cantor Fitzgerald may each terminate the Sales Agreement at any time upon five days’ prior notice.
Cantor Fitzgerald and its affiliates may in the future provide various investment banking, commercial banking and other financial services for us, our
subsidiaries and our affiliates, for which services they may in the future
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receive customary fees. To the extent required by Regulation M, Cantor Fitzgerald will not engage in any market making activities involving our
common stock while the offering is ongoing under this prospectus.
This prospectus in electronic format may be made available on a website maintained by Cantor Fitzgerald and Cantor Fitzgerald may distribute this
prospectus electronically.
LEGAL MATTERS
The validity of the shares of common stock offered hereby will be passed upon for us by Greenberg Traurig, LLP, Las Vegas, Nevada. Certain other
legal matters will be passed upon for us by DLA Piper LLP (US), Miami, Florida. Certain legal matters relating to this offering will be passed upon for
the sales agent by Ropes & Gray LLP, Boston, Massachusetts.
EXPERTS
The audited financial statements incorporated by reference in this prospectus and elsewhere in the registration statement have been so incorporated by
reference in reliance upon the report of Grant Thornton LLP, independent registered public accountants, upon the authority of said firm as experts in
accounting and auditing.
WHERE YOU CAN FIND MORE INFORMATION
We file annual, quarterly and current reports, proxy statements and other information with the SEC. Through our website at www.therapeuticsmd.com,
you may access, free of charge, our filings, as soon as reasonably practical after we electronically file them with or furnish them to the SEC. The
information contained in our website is not incorporated by reference in, and should not be considered a part of, this prospectus or any accompanying
prospectus supplement. Our SEC filings are also available to the public at the SEC’s website at www.sec.gov.
This prospectus is part of a registration statement on Form S-3 that we filed with the SEC to register the securities to be offered hereby. This prospectus
does not contain all of the information included in the registration statement, including certain exhibits and schedules. You may obtain the registration
statement and exhibits to the registration statement from the SEC at the address listed above or from the SEC’s website listed above.
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INCORPORATION OF CERTAIN INFORMATION BY REFERENCE
The SEC allows us to incorporate by reference the information we file with the SEC, which means that we can disclose important information to you by
referring you to those documents. The information that we incorporate by reference is considered to be part of this prospectus. Information that we file
with the SEC in the future and incorporate by reference in this prospectus automatically updates and supersedes previously filed information as
applicable.
We incorporate by reference into this prospectus the following documents filed by us with the SEC, other than any portion of any such documents that is
not deemed “filed” under the Exchange Act in accordance with the Exchange Act and applicable SEC rules:
•

our Annual Report on Form 10-K for the fiscal year ended December 31, 2021, filed with the SEC on March 23, 2022;

•

the information specifically incorporated by reference into our Annual Report on Form 10-K for the fiscal year ended December 31, 2020
from our Definitive Proxy Statement on Schedule 14A, filed with the SEC on April 14, 2021; and

•

the description of our common stock included under the heading “Description of Common Stock” in the prospectus forming a part of the
Registration Statement on Form S-3 (File No. 333-207837), as filed with the SEC on November 5, 2015, which description has been
incorporated by reference in Item 1 of the Registrant’s Form 8-A (File No. 001-00100), as filed with the SEC on October 6, 2017,
including any amendment or report filed with the SEC for the purpose of updating such description.

In addition, all documents subsequently filed by us pursuant to Sections 13(a), 13(c), 14 or 15(d) of the Exchange Act (not including any information
furnished under Item 2.02, 7.01 or 9.01 of Form 8-K and any other information that is identified as “furnished” rather than filed, which information is
not incorporated by reference herein), including those filings made after the date of the initial filing of the registration statement of which this prospectus
forms a part, prior to the termination of the offering, will be deemed to be incorporated herein by reference and to be a part of this prospectus from the
date of filing of such documents. Any statement contained in a document incorporated herein by reference will be deemed to be modified or superseded
for purposes of this prospectus to the extent that a statement contained herein, or in a subsequently filed document incorporated herein by reference,
modifies or supersedes the statement. Any statement modified or superseded will not be deemed, except as modified or superseded, to constitute a part
of this prospectus.
We will provide without charge to each person, including any beneficial owner, to whom a prospectus is delivered, upon written or oral request of that
person, a copy of any and all of the information that has been incorporated by reference in this prospectus but not delivered with this prospectus
(excluding exhibits unless specifically incorporated by reference into those documents). Please direct requests to us at the following address:
TherapeuticsMD, Inc.
Attention: Corporate Secretary
951 Yamato Road, Suite 220
Boca Raton, Florida 33431
(561) 961-1900
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PART II
INFORMATION NOT REQUIRED IN PROSPECTUS
Item 14.

Other Expenses of Issuance and Distribution.

The following table sets forth the fees and expenses payable by us in connection with the offerings described in this registration statement. In addition to
the costs and expenses set forth below, the registrant will pay any selling commissions and brokerage fees and any applicable taxes, fees and
disbursements with respect to securities registered hereby sold by the registrant. All of the amounts shown are estimates, except for the SEC registration
fee:
SEC Registration Fee
Accountants’ Fees and Expenses
Legal Fees and Expenses
Printing and Engraving Expenses
Transfer Agent Fees
Trust Fees and Expenses
Miscellaneous Fees
Total
*
**

$ 19,409.30*
**
**
**
**
**
**
$
**

Previously paid.
These fees and expenses are calculated based on the securities offered and the number of issuances and accordingly are not estimated at this time
and will be reflected in the applicable prospectus supplement.

Item 15.

Indemnification of Directors and Officers.

We are a Nevada corporation and generally governed by the Nevada Private Corporations Code, Chapter 78 of the Nevada Revised Statutes, or NRS.
Section 78.138 of the NRS provides that, unless the corporation’s articles of incorporation provide otherwise, a director or officer is not individually
liable to the corporation or its stockholders or creditors for damages as a result of any action or omission to act as a director or officer unless the
presumption that the director or officer acted in good faith, on an informed basis and with a view to the interests to the corporation is rebutted and it is
proven that (i) the director’s or officer’s acts or omissions constituted a breach of his or her fiduciary duties, and (ii) such breach involved intentional
misconduct, fraud, or a knowing violation of the law.
Section 78.7502 of the NRS permits a company to indemnify its directors and officers against expenses, judgments, fines, and amounts paid in
settlement actually and reasonably incurred in connection with a threatened, pending, or completed action, suit, or proceeding, if the officer or director
(i) is not liable pursuant to Section 78.138 of the NRS, or (ii) acted in good faith and in a manner the officer or director reasonably believed to be in or
not opposed to the best interests of the corporation and, if a criminal action or proceeding, had no reasonable cause to believe the conduct of the officer
or director was unlawful. A discretionary indemnification pursuant to Section 78.7502 may be made as authorized in the specific case upon a
determination by the stockholders, the disinterested board members, or, under certain circumstances, by independent legal counsel. Indemnification
under Section 78.7502 of the NRS may not be made the corporation if the officer or director has been adjudged by a court of competent jurisdiction,
after exhaustion of any appeals, to be liable to the corporation or for amounts paid in settlement to the corporation, unless and only to the extent that the
court determines that in view of all the circumstances, the person is fairly and reasonably entitled to indemnity for such expenses.
Section 78.751 of the NRS requires a corporation to indemnify its officers and directors to the extent that they have been successful on the merits or
otherwise in defense of any action, suit or proceeding (whether civil, criminal, administrative or investigative) or any claim, issue or matter therein, but
also provides that discretionary indemnification may not be made under Section 78.7502 of a director or officer finally adjudged by
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a court of competent jurisdiction, after exhaustion of any appeals, to be liable for intentional misconduct, fraud or a knowing violation of law, and such
misconduct, fraud or violation was material to the cause of action.
Section 78.751 of the NRS permits a Nevada corporation to indemnify its officers and directors against expenses incurred in defending a civil or
criminal action, suit, or proceeding as they are incurred and in advance of final disposition thereof. Section 78.751 of the NRS provides that, unless
restricted by the articles of incorporation, the bylaws or an agreement made by the corporation, the corporation may (or shall, if required by the articles
of incorporation, bylaws or an agreement) pay expenses as incurred and in advance of final disposition of the action, suit or proceeding, upon receipt of
an undertaking by or on behalf of the officer or director to repay the amount if it is ultimately determined by a court of competent jurisdiction that such
officer or director is not entitled to be indemnified by the corporation. Section 78.751 of the NRS further permits the corporation to grant its directors
and officers additional rights of indemnification under its articles of incorporation, bylaws, or other agreement. We have entered into indemnification
agreements with our directors and executive officers.
Section 78.752 of the NRS provides that a Nevada corporation may purchase and maintain insurance or make other financial arrangements on behalf of
any person who is or was a director, officer, employee, or agent of the corporation, or is or was serving at the request of the corporation as a director,
officer, employee, or agent of another company, partnership, joint venture, trust, or other enterprise, for any liability asserted against him and liability
and expenses incurred by him in his capacity as a director, officer, employee, or agent, or arising out of his status as such, whether or not the corporation
has the authority to indemnify him against such liability and expenses. We have obtained primary and excess insurance policies insuring our directors
and officers and our subsidiaries against certain liabilities they may incur in their capacity as directors and officers. Under such policies, the insurer, on
our behalf, may also pay amounts for which we have granted indemnification to the directors or officers.
The foregoing discussion of indemnification merely summarizes certain aspects of indemnification provisions and is limited by reference to the above
discussed sections of the Nevada Private Corporations Code.
Our amended and restated articles of incorporation, as amended, provide that we shall, to the fullest extent permitted by the provisions of the Nevada
Private Corporations Code, indemnify any and all persons whom we have the power to indemnify from and against any and all expenses, liabilities and
other matters referred to in or covered by such provisions. We have entered into indemnification agreements with each of our directors and certain
officers, in addition to the indemnification provided for in our amended and restated articles of incorporation, as amended. Insofar as indemnification by
our company for liabilities arising under the Securities Act may be permitted to officers and directors of our company pursuant to the foregoing
provisions or otherwise, we are aware that in the opinion of the SEC, such indemnification is against public policy as expressed in the Securities Act and
is, therefore, unenforceable.
Item 16.
Exhibit No.

Exhibits
Description

1.1

Form of Underwriting Agreement**

1.2

Controlled Equity OfferingSM Sales Agreement, dated March 3, 2021, by and between TherapeuticsMD, Inc. and Cantor Fitzgerald &
Co.(1)

2.1

Croff Enterprises, Inc. Plan of Corporate Division and Reorganization, dated October 25, 2007(2)

2.2

Agreement and Plan of Reorganization among Croff Enterprises, Inc., AMHN Acquisition Corp., America’s Minority Health Network,
Inc., and the Major Shareholders, dated July 6, 2009(3)

2.3

Agreement and Plan of Reorganization among AMHN, Inc., SHN Acquisition Corp., Spectrum Health Network, Inc., and the Sole
Shareholder of Spectrum Health Network, Inc., dated July 11, 2010(4)

2.4

Agreement and Plan of Merger among VitaMedMD, LLC, AMHN, Inc., and VitaMed Acquisition, LLC, dated July 18, 2011(5)
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Exhibit No.

3.1

Articles of Conversion of AMHN, Inc., dated July 20, 2010, filed in the State of Nevada(6)

3.2

Composite Amended and Restated Articles of Incorporation of the Company, as amended(7)

3.3

Bylaws of AMHN, Inc.(8)

3.4

First Amendment to Bylaws of TherapeuticsMD, Inc.(9)

4.1

Form of Certificate of Common Stock(10)

4.2

Specimen Certificate of Preferred Stock**

4.3

Form of Warrant Agreement and Certificate**

4.4

Form of Debt Security**

4.5

Form of Indenture(11)

4.6

Form of Depositary Receipt for Depositary Shares**

4.7

Form of Deposit Agreement for Depositary Shares**

4.8

Form of Purchase Contract**

4.9

Form of Unit Agreement and Unit Certificate**

5.1

Opinion of Greenberg Traurig, LLP(12)

5.2

Opinion of DLA Piper LLP (US)(13)

23.1

Consent of Greenberg Traurig, LLP (contained in Exhibit 5.1)

23.2

Consent of Grant Thornton LLP*

23.3

Consent of DLA Piper LLP (US) (contained in Exhibit 5.2)

24.1

Power of Attorney of Directors and Executive Officers (14)

25.1

Statement of Eligibility on Form T-1 under the Trust Indenture Act of 1939 of the Trustee under the Indenture***

107

Calculation of Filing Fee Tables(15)

*
**

Filed herewith
To be filed by amendment to this registration statement or by a report filed under the Securities Exchange Act of 1934, as amended, and
incorporated herein by reference
*** To be filed pursuant to Section 305(b)(2) of the Trust Indenture Act of 1939, as amended
(1) Filed as Exhibit 1.2 to the Registrant’s Registration Statement on Form S-3 filed with the Commission on March 4, 2021 and incorporated herein
by reference (SEC File No. 333-253851).
(2) Filed as Exhibit 33.2 to the Registrant’s Annual Report on Form 10-K (File No. 000-16731) for the year ended December 31, 2007 with the
Commission on May 1, 2008 and incorporated herein by reference
(3) Filed as Exhibit 2.1 to the Registrant’s Current Report on Form 8-K (File No. 000-16731) with the Commission on July 10, 2009 and incorporated
herein by reference
(4) Filed as Exhibit 10.1 to the Registrant’s Current Report on Form 8-K (File No. 000-16731) with the Commission on June 14, 2010 and
incorporated herein by reference
(5) Filed as Exhibit 10.01 to the Registrant’s Current Report on Form 8-K (File No. 000-16731) with the Commission on July 21, 2011 and
incorporated herein by reference
(6) Filed as Exhibit 3.4 to the Registrant’s Quarterly Report on Form 10-Q (File No. 000-16731) for quarter ended June 30, 2010 with the
Commission on August 3, 2010 and incorporated herein by reference
(7) Filed as Exhibit 3.1 to the Registrant’s Quarterly Report on Form 10-Q (File No. 001-00100) for the quarter ended June 30, 2020 with the
Commission on August 7, 2020 and incorporated herein by reference
(8) Filed as Exhibit C to the Registrant’s Definitive Information Statement on Schedule 14C (File No. 000-16731) with the Commission on June 29,
2010 and incorporated herein by reference
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(9)
(10)
(11)
(12)
(13)
(14)
(15)

Filed as Exhibit 3.1 to the Registrant’s Current Report on Form 8-K (File No. 001-00100) with the Commission on December 22, 2015 and
incorporated herein by reference
Filed as Exhibit 4.2 to the Registrant’s Registration Statement on Form S-3 (File No. 333-186189) with the Commission on January 25, 2013 and
incorporated herein by reference
Filed as Exhibit 4.6 to the Registrant’s Registration Statement on Form S-3 (File No. 333-186189) with the Commission on January 25, 2013 and
incorporated herein by reference
Filed as Exhibit 5.1 to Amendment No. 1 to the Registrant’s Registration Statement on Form S-3 (File No. 333-253851) with the Commission on
March 23, 2022 and incorporated herein by reference.
Filed as Exhibit 5.2 to Amendment No. 1 to the Registrant’s Registration Statement on Form S-3 (File No. 333-253851) with the Commission on
March 23, 2022 and incorporated herein by reference.
Included on the signature page to the Registrant’s Registration Statement on Form S-3 filed with the Commission on March 4, 2021 (SEC File
No. 333-253851) and incorporated herein by reference.
Filed as Exhibit 107 to Amendment No. 1 to the Registrant’s Registration Statement on Form S-3 (File No. 333-253851) with the Commission on
March 23, 2022 and incorporated herein by reference.

Item 17.

Undertakings

(a) The undersigned registrant hereby undertakes:
(1) To file, during any period in which offers or sales are being made, a post-effective amendment to this registration statement:
(i) To include any prospectus required by section 10(a)(3) of the Securities Act of 1933 (the “Securities Act”);
(ii) To reflect in the prospectus any facts or events arising after the effective date of the registration statement (or the most recent post-effective
amendment thereof) which, individually or in the aggregate, represent a fundamental change in the information set forth in the registration statement.
Notwithstanding the foregoing, any increase or decrease in volume of securities offered (if the total dollar value of securities offered would not exceed
that which was registered) and any deviation from the low or high end of the estimated maximum offering range may be reflected in the form of
prospectus filed with the SEC pursuant to Rule 424(b) if, in the aggregate, the changes in volume and price represent no more than 20 percent change in
the maximum aggregate offering price set forth in the “Calculation of Registration Fee” table in the effective registration statement; and
(iii) To include any material information with respect to the plan of distribution not previously disclosed in the registration statement or any material
change to such information in the registration statement;
provided, however, that paragraphs (a)(1)(i), (a)(1)(ii), and (a)(1)(iii) of this section do not apply if the information required to be included in a posteffective amendment by those paragraphs is contained in reports filed with or furnished to the SEC by the registrant pursuant to section 13 or section
15(d) of the Securities Exchange Act of 1934 (the “Exchange Act”) that are incorporated by reference into the registration statement or is contained in a
form of prospectus filed pursuant to Rule 424(b) that is part of the registration statement.
(2) That, for the purposes of determining any liability under the Securities Act, each such post-effective amendment shall be deemed to be a new
registration statement relating to the securities offered therein, and the offering of such securities at the time shall be deemed to be the initial bona fide
offering thereof.
(3) To remove from registration by means of a post-effective amendment any of the securities being registered which remain unsold at the termination of
the offering.
(4) That, for the purpose of determining liability under the Securities Act to any purchaser:
(A) Each prospectus filed by the registrant pursuant to Rule 424(b)(3) shall be deemed to be part of the registration statement as of the date the filed
prospectus was deemed part of and included in the registration statement; and
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(B) Each prospectus required to be filed pursuant to Rule 424(b)(2), (b)(5), or (b)(7) as part of a registration statement in reliance on Rule 430B relating
to an offering made pursuant to Rule 415(a)(1)(i), (vii), or (x) for the purpose of providing the information required by section 10(a) of the Securities
Act shall be deemed to be part of and included in the registration statement as of the earlier of the date such form of prospectus is first used after
effectiveness or the date of the first contract of sale of securities in the offering described in the prospectus. As provided in Rule 430B, for liability
purposes of the issuer and any person that is at that date an underwriter, such date shall be deemed to be a new effective date of the registration statement
relating to the securities in the registration statement to which that prospectus relates, and the offering of such securities at that time shall be deemed to
be the initial bona fide offering thereof. Provided, however, that no statement made in a registration statement or prospectus that is part of the
registration statement or made in a document incorporated or deemed incorporated by reference into the registration statement or prospectus that is part
of the registration statement will, as to a purchaser with a time of contract of sale prior to such effective date, supersede or modify any statement that
was made in the registration statement or prospectus that was part of the registration statement or made in any such document immediately prior to such
effective date.
(5) That, for the purpose of determining liability of the registrant under the Securities Act to any purchaser in the initial distribution of the securities:
The undersigned registrant undertakes that in a primary offering of securities of the undersigned registrant pursuant to this registration statement,
regardless of the underwriting method used to sell the securities to the purchaser, if the securities are offered or sold to such purchaser by means of any
of the following communications, the undersigned registrant will be a seller to the purchaser and will be considered to offer or sell such securities to
such purchaser:
(i) Any preliminary prospectus or prospectus of the undersigned registrant relating to the offering required to be filed pursuant to Rule 424;
(ii) Any free writing prospectus relating to the offering prepared by or on behalf of the undersigned registrant or used or referred to by the undersigned
registrant;
(iii) The portion of any other free writing prospectus relating to the offering containing material information about the undersigned registrant or its
securities provided by or on behalf of the undersigned registrant; and
(iv) Any other communication that is an offer in the offering made by the undersigned registrant to the purchaser.
(b) The undersigned registrant hereby undertakes that, for purposes of determining any liability under the Securities Act, each filing of the registrant’s
annual report pursuant to section 13(a) or 15(d) of the Exchange Act (and, where applicable, each filing of an employee benefit plan’s annual report
pursuant to section 15(d) of the Exchange Act) that is incorporated by reference in the registration statement shall be deemed to be a new registration
statement relating to the securities offered therein, and the offering of such securities at that time shall be deemed to be the initial bona fide offering
thereof.
(c) Insofar as indemnification for liabilities arising under the Securities Act may be permitted to directors, officers and controlling persons of the
registrant pursuant to the foregoing provisions, or otherwise, the registrant has been advised that in the opinion of the Securities and Exchange
Commission such indemnification is against public policy as expressed in the Act and is, therefore, unenforceable. In the event that a claim for
indemnification against such liabilities (other than the payment by the registrant of expenses incurred or paid by a director, officer or controlling person
of the registrant in the successful defense of any action, suit or proceeding) is asserted by such director, officer or controlling person in connection with
the securities being registered, the registrant will, unless in the opinion of its counsel the matter has been settled by controlling precedent, submit to a
court of appropriate jurisdiction the question whether such indemnification by it is against public policy as expressed in the Securities Act and will be
governed by the final adjudication of such issue.
(d) The undersigned registrant hereby undertakes to file an application for the purpose of determining the eligibility of the trustee to act under subsection
(a) of section 310 of the Trust Indenture Act in accordance with the rules and regulations prescribed by the Commission under section 305(b)(2) of the
Trust Indenture Act.
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SIGNATURES
Pursuant to the requirements of the Securities Act of 1933, the registrant certifies that it has reasonable grounds to believe that it meets all of the
requirements for filing on Form S-3 and has duly caused this Post-Effective Amendment No. 2 to the registration statement to be signed on its behalf by
the undersigned, thereunto duly authorized, in the City of Boca Raton, State of Florida, on the 23rd day of March, 2022.
THERAPEUTICSMD, INC.
By: /s/ Hugh O’Dowd
Hugh O’Dowd
Chief Executive Officer
Pursuant to the requirements of the Securities Act of 1933, this Post-Effective Amendment No. 2 to the registration statement has been signed by the
following persons in the capacities and on the dates indicated.

*By:

Name

Position

Date

/s/ Hugh O’Dowd
Hugh O’Dowd

Chief Executive Officer, Director
(Principal Executive Officer)

March 23, 2022

/s/ James C. D’Arecca
James C. D’Arecca

Chief Financial Officer
(Principal Financial Officer)

March 23, 2022

*
Michael C. Donegan

Chief Accounting Officer
(Principal Accounting Officer)

March 23, 2022

*
Tommy G. Thompson

Chairman of the Board of Directors

March 23, 2022

*
Paul M. Bisaro

Director

March 23, 2022

*
Cooper C. Collins

Director

March 23, 2022

*
Karen L. Ling

Director

March 23, 2022

*
Jules A. Musing

Director

March 23, 2022

*
Gail K. Naughton, Ph.D.

Director

March 23, 2022

*
Angus C. Russell

Director

March 23, 2022

/s/ James C. D’Arecca
James C. D’Arecca
Attorney-in-Fact

Exhibit 23.2
CONSENT OF INDEPENDENT REGISTERED PUBLIC ACCOUNTING FIRM
We have issued our report dated March 23, 2022 with respect to the consolidated financial statements of TherapeuticsMD, Inc. included in the Annual
Report on Form 10-K for the year ended December 31, 2021, which is incorporated by reference in this Registration Statement. We consent to the
incorporation by reference of the aforementioned report in this Registration Statement, and to the use of our name as it appears under the caption
“Experts.”
/s/ GRANT THORNTON LLP
Miami, Florida
March 23, 2022

